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District  of  Columbia 


a  In  the  District  Court  of  the  United  States 

For  the  District  of  Columbia. 

Civil  Action  No.  822. 

Order  of  Railway  Conductors  of  America,  In  its  own 
right,  and  as  the  actual  and  legally  designated  repre¬ 
sentative  of  the  yard  conductors  (foremen)  in  the  em¬ 
ploy  of  The  Pittsburgh  and  Lake  Erie  Railroad  Com¬ 
pany  and  The  Lake  Erie  and  Eastern  Railroad  Com¬ 
pany,  Robert  D.  Bell,  Raymond  T.  Lynch,  David  H. 
Sims,  William  IT.  Mapiiis,  Arthur  W.  Fieldson,  and 
James  W.  Weaver,  Plaintiffs, 

vs. 

National  Mediation  Board,  William  M.  Lieserson,  Otto 
S.  Beyer,  and  George  A.  Cook,  Individually  and  as 
members  of  the  National  Mediation  Board,  and 
Brotherhood  of  Railroad  Trainmen,  In  its  own  right, 
and  as  the  actual  and  legally  designated  representa¬ 
tives  of  yard  brakemen  (helpers),  and  switch-tenders 
in  the  employ  of  The  Pittsburgh  and  Lake  Erie  Rail¬ 
road  Company  and  The  Lake  Erie  and  Eastern  Rail¬ 
road  Company,  Defendants. 

BE  IT  REMEMBERED,  That  in  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  at  the 
City  of  Washington,  in  said  District,  at  the  times 
hereinafter  mentioned,  the  following  papers  were 
filed  and  proceedings  had,  in  the  above-entitled 
cause,  to  wit : 

1  Filed  November  29  1938 

In  the  District  Court  of  the  United  States  for  the 
District  of  Columbia. 

Civil  Action,  File  No.  822 

Order  of  Railway  Conductors  of  America,  In  its  own  right, 
and  as  the  actual  and  legally  designated  representa- 
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tive  of  the  yard  conductors  (foremen)  in  the  employ  of 
The  Pittsburgh  and  Lake  Erie  Railroad  Company  and 
The  Lake  Erie  and  Eastern  Railroad  Company,  0.  R.  C. 
Building,  Cedar  Rapids,  Iowa, 

Robert  D.  Bell,  3023  Glenwood  Avenue,  Youngstown,  Ohio, 

Raymond  T.  Lynch,  7  Lelia  Street,  Pittsburgh,  Pennsyl¬ 
vania, 

David  H.  Sims.  1335  Berkshire  Avenue,  Pittsburgh,  Penn¬ 
sylvania, 

William  H.  Maphis.  205  West  Glenaven  Avenue,  Youngs¬ 
town,  Ohio. 

Arthur  W.  Fieldson.  136  Amelia  Street,  McKees  Rocks, 
Pennsylvania,  and 

.Tames  W.  Weaver.  704  7th  Street,  Lock  No.  4.  North  Char¬ 
leroi,  Pennsylvania,  Plaintiffs , 

vs. 

National  Mediation  Board,  Old  Interior  Department  Build¬ 
ing,  18th  and  F  Sts.,  N.  AY.,  Washington,  D.  P., 

William  M.  Leiserson, 

Otto  S.  Beyer,  and 

George  A.  Cook.  Individuallv  and  as  members  of  the  Na- 

♦ 

tional  Mediation  Board,  Old  Interior  Department 

2  Building,  18th  and  F  Streets,  N.  W.,  Washington, 
D.  C.  and 

Brotherhood  of  Railroad  Trainmen,  In  its  own  right,  and 
as  the  actual  and  legally  designated  representative  of 
yard  brakemen  (helpers),  and  switchtenders  in  the  em- 
>  ploy  of  The  Pittsburgh  and  Lake  Erie  Railroad  Com¬ 
pany  and  The  Lake  Erie  and  Eastern  Railroad  Com¬ 
pany,  B.  R.  T.  Building,  Cleveland,  Ohio,  Defendants. 

Complaint  for  injunction .  and  for  decree  vacating,  annul - 
1  ling,  setting  aside  and  declaring  null  and,  void,  findings 
and  conclusions  of  National  Mediation  B.oard,  holding 
and  determining  that  yard  conductors  (foremen),  em¬ 
ployees  of  The  Pittsburgh  and  Lake  Erie  Railroad 
Company  and  The  Lake  Erie  and  Eastern  Railroad 
Company ,  are  members  of  the  craft  or  class  of  yard- 
!  men,  and  vacating,  annulling,  setting  aside  and  declar- 
i  ing  null  and  void  election  held  by  said  Board  pursuant 
thereto. 

To  the  District  Court  of  the  United  States  for  the  Dis¬ 
trict  of  Columbia: 
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The  complaint  of  the  plaintiffs,  Order  of  Railway  Con¬ 
ductors  of  America,  Robert  D.  Bell,  Raymond  T.  Lynch, 
David  H.  Sims,  William  H.  Maphis,  Arthur  W.  Fieldson 
and  James  W.  Weaver,  shows  unto  the  Court  as  follows: 

1.  The  plaintiff,  Order  of  Railway  Conductors  of  Amer¬ 
ica  (hereinafter  sometimes  referred  to  as  “Order”  or 
“said  Order”),  is  a  voluntary  unincorporated  association, 
having  its  principal  offices  in  the  City  of  Cedar  Rapids, 

County  of  Linn,  State  of  Iowa;  it  is  a  labor  union, 

3  composed  of  employees  of  various  railroads 
throughout  the  United  States  and  the  Dominion  of 

Canada,  which  said  employees  serve  such  carriers  as  road 
conductors,  yard  conductors  (foremen),  and  other  crafts 
employed  by  said  carriers;  it  is  the  actual,  duly  and  legally 
designated  and  selected  representative  of  various  crafts 
or  classes  of  employees  of  The  Pittsburgh  and  Lake  Erie 
Railroad  Company  and  The  Lake  Erie  and  Eastern  Rail¬ 
road  Company,  and  brings  this  suit  as  the  actual,  desig¬ 
nated  and  selected  representative  of  the  crafts  or  classes 
of  employees  of  the  said  The  Pittsburgh  and  Lake  Erie 
Railroad  Company  and  the  said  The  Lake  Erie  and  East¬ 
ern  Railroad  Company,  known  and  designated  as  road  con¬ 
ductors,  and  as  yard  conductors  (foremen). 

2.  That  as  the  representative  of  said  road  conductors 
and  said  yard  conductors  (foremen)  in  the  employ  of  The 
Pittsburgh  and  Lake  Erie  Railroad  Company  and  The 
Lake  Erie  and  Eastern  Railroad  Company,  the  plaintiff 
brings  this  suit  on  behalf  of  itself  and  the  individual  em¬ 
ployees  it  represents  as  crafts  or  classes;  that  said  road 
conductors  and  yard  conductors  (foremen)  employed  by 
said  railroad  companies  in  actual  service  as  such  and  sub¬ 
ject  to  the  authority  of  said  railroad  companies  to  super¬ 
vise  and  direct  their  services,  number  approximately  one 
hundred  and  sixty-four  (164),  and  said  employees  are  so 
numerous  that  it  is  impracticable  to  make  all  of  them  par¬ 
ties  hereto  by  name,  and  to  bring  all  of  them  before  this 
Court  by  name;  that  all  of  the  individuals  in  behalf  of 
whom  this  suit  is  brought  are  of  the  same  crafts  or  classes 

of  employment  on  said  railroads  and  form  crafts 

4  or  classes  of  persons  on  whose  behalf  this  suit  is 
brought,  and  whose  rights  and  interests  the  plaintiff, 

Order  of  Railway  Conductors  of  America,  represents. 
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3.  The  plaintiff,  Robert  D.  Bell,  is  a  citizen  of  the  United 
States,  a  resident  of  Youngstown,  in  the  State  of  Ohio ;  the 
plaintiff,  Raymond  T.  Lynch,  is  a  citizen  of  the  United 
States,  a  resident  of  Pittsburgh,  in  the  State  of  Pennsyl¬ 
vania:  and  the  plaintiff,  David  H.  Sims,  is  a  citizen  of  the 
United  States,  a  resident  of  Pittsburgh,  and  the  State  of 
Pennsylvania :  said  individual  plaintiffs  are  each  now  ac¬ 
tually  employed  by  The  Pittsburgh  and  Lake  Erie  Railroad 
Company  and  The  Lake  Erie  and  Eastern  Railroad  Com¬ 
pany  as  a  yard  conductor  (foreman),  and  each  of  said  in¬ 
dividual  plaintiffs  is  a  member  of  the  craft  or  class  on 
whose  behalf  the  plaintiff.  Order  of  Railway  Conductors 
of  America,  brings  this  suit;  said  plaintiffs  have  a  com¬ 
mon  and  general  interest  in  the  subject  matter  of  this  suit 
and  bring  this  suit  individually  in  their  own  right  and  as 
members  of  the  craft  or  class  of  yard  conductors  (fore¬ 
men).  employees  of  the  said  railroad  companies,  on  behalf 
and  for  the  benefit  of  themselves  and  all  other  members  of 
the  craft  or  class  of  yard  conductors  (foremen),  employees 
of  said  railroad  companies. 

4.  The  plaintiff,  William  H.  Maphis,  is  a  citizen  of  the 
United  States,  a  resident  of  Youngstown,  in  the  State  of 
Ohio;  the  plaintiff,  Arthur  W.  Fieldson,  is  a  resident  of 
McKees  Rocks,  in  the  State  of  Pennsylvania;  the  plaintiff, 
James  W.  Weaver,  is  a  resident  of  North  Charleroi,  in  the 
State  of  Pennsylvania;  said  individual  plaintiffs  are  each 

now  actually  employed  by  The  Pittsburgh  and  Lake 
5  i  Erie  Railroad  Company  and  The  Lake  Erie  and 

Eastern  Railroad  Company  as  a  road  conductor, 
and  each  of  said  individual  plaintiffs  is  a  member  of  the 
craft  or  class  on  whose  behalf  the  plaintiff,  Order  of  Rail¬ 
way  Conductors  of  America,  brings  this  suit;  said  plain¬ 
tiffs  have  a  common  and  general  interest  in  the  subject  mat¬ 
ter  of  this  suit,  and  bring  this  suit  individually  in  their 
own  right  and  as  members  of  the  craft  or  class  of  road 
conductors,  employees  of  said  railroad  companies,  on  be¬ 
half  and  for  the  benefit  of  themselves  and  all  other  mem¬ 
bers  of  the  craft  or  class  of  road  conductors,  employees  of 
said  railroad  companies. 

5.  The  defendant.  National  Mediation  Board  (herein¬ 
after  sometimes  referred  to  as  “the  Board”),  is  an  admin- 
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istrative  agency  of  the  United  States  Government,  created 
by  Act  of  Congress  approved  June  21,  1934,  amendatory  of 
the  Act  of  Congress  approved  May  *20,  1926  (45  U.  S.  C.  A., 
Section  151  et  seq.),  generally  known,  and  hereinafter 
sometimes  referred  to,  as  the  “Railway  Labor  Act”;  and 
has  its  principal  office  in  the  District  of  Columbia;  the  said 
National  Mediation  Board  has  conferred  upon  it  certain 
powers  and  authority,  and  has  imposed  upon  it  certain 
duties  and  responsibilities  by  the  Acts  of  Congress  afore¬ 
said,  which  are  hereinafter  more  particularly  referred  to; 
the  defendant,  William  M.  Leiserson,  is  a  member  and 
chairman  of  said  National  Mediation  Board,  the  defendants, 
Otto  S.  Beyer  and  George  A.  Cook,  are  members  thereof, 
and  said  individual  defendants  as  members  thereof  consti¬ 
tute  the  said  National  Mediation  Board;  said  individual 
defendants  are  sued  herein  as  members  of  and  exer- 
6  cising  the  functions  of  the  said  National  Mediation 
Board. 

6.  The  defendant,  Brotherhood  of  Railroad  Trainmen,  is 
a  voluntary  unincorporated  Association,  being  a  labor 
union  composed  of  employees  of  various  railroads  through¬ 
out  the  United  States,  who  serve  as  road  brakemen.  flagmen 
and  baggagemen  and  yard  brakemen  (helpers)  and  switch- 
tenders,  and  is  sued  as  the  actual  and  legally  designated 
and  selected  representative  of  the  craft  or  class  of  em¬ 
ployees  of  the  said  The  Pittsburgh  and  Lake  Erie  Railroad 
Company  and  the  said  The  Lake  Erie  and  Eastern  Railroad 
Company,  known  and  designated  as  yard  brakemen  (help¬ 
ers)  and  switchtenders. 

7.  This  is  a  civil  suit  which  arises  under  the  Constitution 
and  laws  of  the  United  States,  and  is  brought  by  the  plain¬ 
tiffs  for  the  purpose  of  enjoining  and  restraining  the  de¬ 
fendant,  National  Mediation  Board,  and  the  defendants, 
William  M.  Leiserson,  Otto  S.  Beyer  and  George  A.  Cook,  as 
members  thereof,  from  usurping  and  purporting  to  exer¬ 
cise  power  and  authority  not  vested  in  or  conferred  upon 
them  by  the  laws  of  the  United  States,  and  from  illegally, 
arbitrarily  and  capriciously  attempting  to  enforce  and  put 
into  effect  findings  and  conclusions  made  by  said  Board, 
attempting  to  classify  yard  conductors  (foremen)  as  mem¬ 
bers  of  a  so-called,  arbitrary  and  fictitious  craft  or  class 
designated  by  said  Board  as  yardmen;  and  designating 
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members  of  the  craft  or  class  of  yard  brakemen  (helpers) 
and  switchtenders  as  eligible  to  vote  in  an  election  directed 
to  be  held  by  said  Board  for  the  purpose  of  selecting  the 
representative  of  the  craft  or  class  of  yard  conduc- 

7  tors  (foremen),  employees  of  The  Pittsburgh  and 
i  Lake  Erie  Railroad  Company  and  The  Lake  Erie 

and  Eastern  Railroad  Company:  and  to  enjoin  and  restrain 
the  said  defendants  from  issuing  any  certificate  certifying 
any  organization  other  than  the  plaintiff  Order  of  Railway 
Conductors  of  America  as  the  duly  designated  representa¬ 
tive  of  the  craft  or  class  of  yard  conductors  (foremen)  em¬ 
ployees  on  said  railroads,  based  upon  the  results  of  the 
election  held  as  aforesaid  pursuant  to  the  said  findings,  con¬ 
clusions  and  directions  of  said  Board,  and  from  attempting 
to  enforce  any  findings,  conclusions  and  actions  of  said 
Board  which  are  without  warrant  in  law,  and  which  are 
illegal,  unreasonable,  arbitrary  and  capricious,  the  enforce¬ 
ment  of  which  will  deprive  the  plaintiffs  of  their  property 
and  rights  without  due  process  of  law.  and  in  violation  of 
their  rights  under  the  Constitution  and  laws  of  the  United 
States;  and  to  have  vacated,  cancelled,  set  aside  and  de¬ 
clared  null  and  void  and  of  no  effect  certain  findings  and 
conclusions  made  and  entered  by  said  Board,  and  the  elec¬ 
tion  held  by  said  Board,  pursuant  thereto  as  hereinafter 
more  particularly  set  forth. 

8.  That  under  and  by  virtue  of  the  provisions  of  the  said 
Railroad  Labor  Act,  as  amended,  employees  of  The  Pitts¬ 
burgh  and  Lake  Erie  Railroad  Company  and  The  Lake  Erie 
and  Eastern  Railroad  Company,  and  the  employees  of  other 
common  carriers  subject  to  the  provisions  of  the  Act  of  Con¬ 
gress  known  as  the  Railway  Labor  Act.  as  amended,  have 
the  following  rights,  privileges  and  benefits,  among  others, 
that  is  to  sav; 

8  (a)  Employees  have  the  right  to  organize  and  bar¬ 
gain  collectively  through  representatives  of  their  own 

choosing; 

(b)  The  majority  of  any  craft  or  class  of  employees  are 
given  the  right  to  determine  who  shall  be  the  representa¬ 
tive  of  the  craft  or  class  for  all  purposes  of  said  Act  of 
Congress,  as  amended. 

(c)  Carriers  are  forbidden  from  exercising  any  author¬ 
ity,  coercion  or  influence  over  their  employees  in  the  selec- 
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tion  of  representatives  for  each  craft  or  class  of  such  em¬ 
ployees. 

(d)  The  National  Mediation  Board,  which  is  created  by 
said  Railway  Labor  Act,  as  amended,  is  charged  with  the 
duty,  upon  the  invocation  of  its  services  by  any  party  to  any 
dispute  as  to  who  is  the  representative  of  the  respective 
craft  or  class  of  employees,  of  investigating  such  dispute 
and  certifying  to  all  parties  in  interest  the  name  or  names 
of  the  representative  that  has  been  designated  and  author¬ 
ized  to  represent  such  craft  or  class  of  employees.  The 
said  Board  has  authority  to  hold  elections  bv  secret  ballot, 
or  to  utilize  any  other  appropriate  method  of  ascertaining 
the  duly  designated  representatives ;  and  in  the  conduct  of 
any  election  the  said  board  is  charged  with  the  duty  of 
designating  who  may  participate  in  the  election  and  of 
establishing  the  rules  to  govern  such  election. 

(e)  Upon  certification  being  made  by  the  National  Medi¬ 
ation  Board  as  to  who  has  been  designated  as  the 

9  representative  of  a  given  craft  or  class  of  employees, 
it  is  mandatory  upon  the  carrier  in  question  to  deal 
only  with  the  representative  so  designated. 

That  said  Railway  Labor  Act,  enacted  by  the  Congress 
of  the  United  States  and  approved  on  or  about  May  20, 
1926,  and  thereafter,  by  an  Act  amendatory  thereof,  ap¬ 
proved  June  21,  1934  (45  LT.  S.  C.  A.,  Section  151,  et  seq.) 
the  Congress  of  the  United  States  provides,  among  others, 
compulsory  and  mandatory  provisions  with  reference  to  the 
rights  of  employees  hereinbefore  more  specifically  set  forth. 

9.  That  there  are  numerous  members  of  the  plaintiff.  Or¬ 
der  of  Railway  Conductors  of  America,  employed  by  The 
Pittsburgh  and  Lake  Erie  Railroad  Company  and  The  Lake 
Erie  and  Eastern  Railroad  Company  as  road  conductors, 
yard  conductors  (foremen)  and  ticket  collectors:  that  one 
of  the  principles  relating  to  the  working  rules  and  condi¬ 
tions  of  road  conductors  and  yard  conductors  (foremen), 
governing  the  terms  and  tenure  of  employment  of  all  mem¬ 
bers  of  said  crafts  or  classes  employed  by  The  Pittsburgh 
and  Lake  Erie  Railroad  Company  and  The  Lake  Erie  and 
Eastern  Railroad  Company  is  that  of  seniority,  by  which  is 
meant,  among  other  things,  that  when  there  is  insufficient 
railroad  traffic  to  require  the  services  of  all  road  conduc- 
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tors  employed  by  the  said  railroad  companies,  as  such,  those 
road  conductors  whose  employment  is  most  recent  may  be 
required  by  the  said  railroad  companies  to  take  positions 
of  yard  conductor  (foreman)  in  accordance  with 

10  their  order  or  standing  in  the  conductors’  seniority 
list  maintained  by  the  said  railroad  companies;  that 

on  the  lines  of  The  Pittsburgh  and  Lake  Erie  Railroad 
Company  and  The  Lake  Erie  and  Eastern  Railroad  Com¬ 
pany  the  principles  of  seniority  by  which  employees  are 
promoted  or  demoted  in  actual  service  as  road  conductors 
or  yard  conductors  (foremen)  in  accordance  with  the  senior¬ 
ity  of  their  service,  extends  to  the  road  conductors  and  the 
yard  conductors  (foremen),  and  is  interchangeable,  and  the 
employees  in  road  service,  such  as  road  conductors,  retain 
their  seniority  right  to  serve  as  yard  conductors  (foremen) 
and  yard  conductors  (foremen)  retain  their  right  to  serve 
as  road  conductors. 

10.  That  the  plaintiff.  Order  of  Railway  Conductors  of 
America,  has  represented  employees  of  The  Pittsburgh  and 
Lake  Erie  Railroad  Company  in  train  service  as  conduc¬ 
tors  continuously  for  more  than  twenty-five  years,  and  at 
all  times  since  long  prior  to  the  enactment  and  approval  of 
the  Railway  Labor  Act  of  1926  employees  of  The  Pitts¬ 
burgh  and  Lake  Erie  Railroad  Company,  engaged  in  train 
service  as  conductors  have  been  represented  in  their  nego¬ 
tiations  with  the  railroad  company  with  reference  to  rates 
of  pay,  rules,  working  conditions  and  any  other  question  or 
problem  in  which  said  employees  were  interested  as  a  sepa¬ 
rate  and  distinct  craft  or  class. 

11.  That  in  accordance  with  a  long  established  and  com¬ 
monly  accepted  custom  and  practice  prevailing  on  most  of 

i  the  principal  railroads  of  the  United  States,  includ- 

11  ing  The  Pittsburgh  and  Lake  Erie  Railroad  Com¬ 
pany  and  The  Lake  Erie  and  Eastern  Railroad  Com¬ 
pany,  those  employees  of  said  railroad  companies  who  are 
engaged  in  yard  sendee  as  yard  conductors  or  foremen 
have  been  at  all  times  since  long  prior  to  the  enactment  and 
approval  of  the  Railway  Labor  Act  of  1926,  and  are  at  the 
present  time,  recognized  and  treated  as  a  separate  and  dis¬ 
tinct  craft  or  class,  and  are  now  represented  as  such  in 
negotiations  with  their  employer  relating  to  rates  of  pay, 
rules,  working  conditions  and  any  other  question  or  prob- 
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lem  in  which  said  employees  i  .  the  said  craft  or  class  are 
interested;  that  in  accordance  with  the  aforesaid  custom 
and  practice  prevailing  on  the  principal  railroads  in  the 
United  States,  including  The  Pittsburgh  and  Lake  Erie 
Railroad  Company  and  The  Lake  Erie  and  Eastern  Rail¬ 
road  Company,  employees  who  vrere  engaged  in  yard  ser¬ 
vice  as  yard  brakemen  or  helpers  on  said  railroads  have 
been  since  long  prior  to  the  enactment  and  approval  of  the 
Railway  Labor  Act  of  1926,  and  are  at  the  present  time, 
recognized  and  treated  as  a  separate  and  distinct  craft  or 
class,  and  are  now  represented  as  such  in  negotiations  with 
their  employer,  relating  to  rates  of  pay,  rules,  working 
conditions  and  any  other  question  or  problem  in  which  said 
employees  in  the  craft  or  class  are  interested.  That  the 
foregoing  well  settled  and  recognized  division  of  employees 
of  The  Pittsburgh  and  Lake  Erie  Railroad  Company  and 
The  Lake  Erie  and  Eastern  Railroad  Company  into  crafts 
or  classes  was  in  full  force  and  effect  at  the  time  the  Rail¬ 
way  Labor  Act  "was  enacted  and  approved  in  1926, 
12  and  at  the  time  the  amendments  thereto  were  en¬ 
acted  and  approved  in  1934. 

12.  That  the  employees  of  said  railroad  companies,  for 
the  purposes  of  seniority,  are  grouped  in  seniority  districts 
and  have  their  respective  seniority  rights  in  the  district  in 
which  they  are  grouped  or  assigned,  and  there  are  three 
seniority  districts  of  The  Pittsburgh  and  Lake  Erie  Rail¬ 
road  and  The  Lake  Erie  and  Eastern  Railroad  Company. 

13.  That  during  the  year  1934  a  dispute  arose  as  to  the 
representation  of  the  various  crafts  or  classes  of  employees 
of  The  Pittsburgh  and  Lake  Erie  Railroad  Company  and 
The  Lake  Erie  and  Eastern  Railroad  Company,  and  the  ser¬ 
vices  of  the  National  Mediation  Board  were  invoked  by  the 
plaintiff,  Order  of  Railway  Conductors  of  America.  The 
plaintiff  Order  insisted  that  the  employees  of  The  Pitts¬ 
burgh  and  Lake  Erie  Railroad  Company  and  The  Lake  Erie 
and  Eastern  Railroad  Company  should  be  classified,  for 
voting  purposes,  in  the  separate  crafts  or  classes  as  deter¬ 
mined  by  the  service  in  which  the  employees  were  engaged, 
and  the  defendant,  National  Mediation  Board,  recognizing 
the  well  settled  custom  and  practice,  and  the  classification 
of  crafts  as  they  existed  upon  The  Pittsburgh  and  Lake  Erie 
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Railroad  Company  and  The  Lake  Erie  and  Eastern  Rail¬ 
road  Company,  directed  that  the  employees  vote  in  crafts 
or  classes  as  follows: 

No.  1 :  Road,  freight  and  passenger  conductors. 

No.  2:  Yard  conductors. 

No.  3:  Yard  brakemen. 

13  No.  4:  Road  Brakemen. 

No.  5:  Baggagemen. 

No.  6 :  Ticket  collectors. 

No.  7 :  Switchtenders. 

14.  That  as  the  result  of  said  election  held  in  February, 
1935,  the  National  Mediation  Board,  by  certification  in  case 
No.  R-73,  dated  March  7.  1935,  certified  that  the  Order  of 
Railway  Conductors  of  America  was  duly  designated  and 
authorized  to  represent  the  crafts  of  road  conductors  and 
ticket  collectors,  and  the  Brotherhood  of  Railroad  Train¬ 
men  was  duly  designated  and  authorized  to  represent  the 
crafts  of  road  brakemen,  yard  brakemen  or  helpers,  train 
baggagemen  and  switchtenders. 

15.  That  as  a  result  of  the  election  held  in  February,  1935, 
no  labor  union  received  a  majority  of  the  eligible  votes  in 
the  craft  or  class  of  yard  conductors  (foremen),  and  no 
certification  was  made  by  the  defendant,  National  Media¬ 
tion  Board:  and  on  or  about  March  3,  1935,  the  plaintiff. 
Order  of  Railway  Conductors  of  America,  requested  a  sec¬ 
ond  election  for  the  craft  of  yard  conductors  (foremen): 
that  thereafter  and  during  the  month  of  September,  1935, 
an  election  was  held  by  a  duly  constituted  and  appointed 
representative  and  mediator  designated  by  the  National 
Mediation  Board,  and  the  plaintiff.  Order  of  Railway  Con¬ 
ductors  of  America,  having  received  a  majority  of  those 
eligible  to  vote  in  the  craft  or  class  of  yard  conductors 
(foremen),  the  National  Mediation  Board  on  or  about  Sep- 

i  tember  28,  1935,  in  case  No.  R-114,  issued  its  eertifi- 

14  cation  to  The  Pittsburgh  and  Lake  Erie  Railroad 
Company  that  the  plaintiff.  Order  of  Railway  Con¬ 
ductors  of  America,  was  duly  designated  and  authorized  to 
represent  yard  conductors  (foremen)  employed  by  said 
railroad  company. 

16.  That  thereafter  the  plaintiff  Order,  as  the  duly  des¬ 
ignated  and  authorized  representative  of  the  craft  of  road 
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conductors,  the  craft  of  yard  conductors  (foremen)  and  the 
craft  of  ticket  collectors  employed  by  The  Pittsburgh  and 
Lake  Erie  Railroad  Company,  and  The  Lake  Erie  and  East¬ 
ern  Railroad  Company,  entered  into  negotiations  with  said 
railroad  companies  with  reference  to  the  employment  of 
said  crafts,  and  on  or  about  November  17, 1936,  executed  an 
agreement  with  said  railroad  companies  covering  rates  of 
pay,  rules  and  wrorking  conditions  relating  to  the  employ¬ 
ment  of  said  several  crafts  of  road  conductors,  yard  con¬ 
ductors  (foremen)  and  ticket  collectors  represented  by 
plaintiff  Order. 

17.  That  notwithstanding  the  fact  that  the  plaintiff  Or¬ 
der  w’as  at  all  times  subsequent  to  September  28,  1935,  the 
duly  designated  and  authorized  representative  of  the  craft 
of  road  conductors,  the  craft  of  yard  conductors  (foremen) 
and  the  craft  of  ticket  collectors,  the  defendant.  Brother¬ 
hood  of  Railroad  Trainmen,  a  labor  organization  repre¬ 
senting  other  crafts  of  employees  of  The  Pittsburgh  and 
Lake  Erie  Railroad  Company  and  The  Lake  Erie  and  East¬ 
ern  Railroad  Company,  endeavored  to  prevent  the  plaintiff 
Order  from  representing  the  said  crafts  vffiich  it  had  been 
duly  designated  and  authorized  to  represent,  and  en- 
15  deavored  to  prevent  the  plaintiff  Order  from  enter¬ 
ing  into  the  aforesaid  agreement  of  November  17. 
1936,  with  The  Pittsburgh  and  Lake  Erie  Railroad  Com¬ 
pany,  and  The  Lake  Erie  and  Eastern  Railroad  Company, 
that  the  defendant.  Brotherhood  of  Railroad  Trainmen,  by 
the  use  of  so-called  authorizations  signed  by  employees  en¬ 
gaged  in  the  craft  of  road  brakemen -flagmen,  the  craft  of 
train  baggagemen,  the  craft  of  yard  brakemen  (helpers) 
and  the  craft  of  switehtenders,  sought  to  coerce  and  force 
the  officials  of  The  Pittsburgh  and  Lake  Erie  Railroad  Com¬ 
pany  and  The  Lake  Erie  and  Eastern  Railroad  Company, 
under  threat  of  strike,  to  recognize  the  said  defendant 
Brotherhood  of  Railroad  Trainmen  as  the  representative 
of  the  craft  of  yard  conductors  (foremen)  and  to  discon¬ 
tinue  the  negotiations  which  wTere  then  in  progess  between 
the  said  railroad  officials  and  the  plaintiff.  Order  of  Rail¬ 
way  Conductors  of  America,  as  the  representative  of  the 
road  conductors  and  yard  conductors  (foremen) ;  in  spite 
of  the  fact  that  the  said  certificates  issued  by  the  said  Board 
designated  and  authorized  the  Plaintiff,  Order  of  Railway 
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Conductors  of  America,  to  represent  the  craft  of  road  con¬ 
ductors,  the  craft  of  ticket  collectors  and  the  craft  of  yard 
conductors  (foremen),  without  interference,  influence  or 
coercion,  the  defendant,  Brotherhood  of  Railroad  Train¬ 
men,  was  guilty  of  a  violation  of  the  letter  and  spirit  of 
the  Railway  Labor  Act  as  amended,  by  putting  obstacles 
in  the  way  of  the  plaintiff,  Order  of  Railway  Conductors,  in 
the  negotiation  of  the  said  agreement  dated  November  17, 
1936,  and  because  of  the  interference  by  the  Brother- 

16  hood  of  Railroad  Trainmen  as  aforesaid,  the  plain¬ 
tiff,  Order  of  Railway  Conductors  of  America,  was 

compelled  to  and  did  on  September  19,  1936,  invoke  the  ser¬ 
vices  of  the  National  Mediation  Board  as  mediator  under 
Section  5  of  the  Railway  Labor  Act,  as  amended,  and  it  was 
only  through  the  mediation  services  of  the  said  Board  that 
the  negotiation  of  the  said  agreement  was  consummated  and 
executed  by  the  plaintiff,  Order  of  Railway  Conductors  of 
America  and  The  Pittsburgh  and  Lake  Erie  Railroad  Com¬ 
pany  and  The  Lake  Erie  and  Eastern  Railroad  Company 
on  November  17,  1936:  that  the  action  of  the  defendant, 
Brotherhood  of  Railroad  Trainmen,  in  interfering  with  the 
negotiations  being  conducted  by  the  plaintiff.  Order  of  Rail¬ 
way  Conductors  of  America  with  the  carrier,  and  resort¬ 
ing  to  such  drastic  measures  as  threatening  to  call  a  strike 
in  case  the  carrier  entered  into  said  agreement  with  the  Or¬ 
der  of  Railway  Conductors,  deprived  the  employees  in  the 
craft  of  road  conductors  and  the  craft  of  yard  conductors 
(foremen)  of  their  rights  under  the  Railway  Labor  Act,  as 
amended,  and  by  the  inequitable  conduct  aforesaid,  the  said 
Brotherhood  of  Railroad  Trainmen  is  and  should  be  es¬ 
topped  and  barred  from  invoking  the  services  of  the 
National  Mediation  Board  as  to  the  representation  of  em¬ 
ployees  of  the  carrier  in  the  craft  of  yard  conductors  (fore¬ 
men)  and  from  deriving  any  benefit  from  the  election  or¬ 
dered  by  said  Board  as  hereinafter  set  forth. 

IS.  That  during  the  period  in  which  the  plaintiff,  Order 
of  Railway  Conductors  of  America,  was  engaged  in 

17  '  negotiating  with  The  Pittsburgh  and  Lake  Erie  Rail¬ 

road  Company  the  agreement  which  was  finally  con¬ 
summated  and  executed  by  and  between  said  plaintiff,  Or¬ 
der  of  Railway  Conductors  of  America  and  the  said  The 
Pittsburgh  and  Lake  Erie  Railroad  Company  on  Novem- 
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ber  17, 1936,  the  defendant,  Brotherhood  of  Railroad  Train¬ 
men,  again  invoked  the  services  of  the  National  Mediation 
Board  on  or  about  October  26,  1936,  concerning  an  alleged 
dispute  as  to  representation  among  the  employees  of  The 
Pittsburgh  and  Lake  Erie  Railroad  Company  and  The  Lake 
Erie  and  Eastern  Railroad  Company,  in  the  crafts  of  road 
conductors,  yard  conductors  (foremen),  yard  brakemen 
(helpers)  and  switchtenders,  which  said  invocation  became 
Case  No.  R-290  before  said  Board;  thereafter  hearings 
were  held  by  the  National  Mediation  Board  in  said  Case  No. 
R-290  at  the  offices  of  the  said  Board  in  the  Citv  of  Wash- 
ington,  District  of  Columbia,  beginning  on  July  20,  1937, 
and  continuing  from  time  to  time  to  and  including  July  31, 
1937,  and  in  the  course  of  said  hearings  before  said  Board 
evidence  was  offered  by  the  defendant,  Brotherhood  of 
Railroad  Trainmen,  in  support  of  its  claim  as  to  said  alleged 
dispute  among  the  employees  of  the  craft  or  class  of  yard 
conductors  and  other  crafts  or  classes  of  employees  of  said 
carrier,  and  evidence  was  offered  by  the  plaintiff.  Order  of 
Railway  Conductors  of  America,  in  opposition  thereto,  and 
numerous  documents  were  offered  in  evidence  respectively 
by  the  National  Mediation  Board,  the  plaintiff,  Order  of 
Railway  Conductors  of  America,  and  the  defendant.  Broth¬ 
erhood  of  Railroad  Trainmen;  that  the  transcript  of 
IS  the  testimony  and  proceedings  before  said  Board 
consists  of  888  typewritten  pages;  that  in  order  that 
this  Court  may  have  before  it  the  transcript  of  the  testi¬ 
mony  and  proceedings  and  the  documentary  evidence  intro¬ 
duced  in  course  of  the  said  hearings  and  proceedings  be¬ 
fore  said  Board  so  as  to  determine  whether  the  decision  of 
said  Board  is  arbitrary  or  capricious,  this  Court  should 
enter  an  order  directing  the  defendant,  National  Mediation 
Board,  to  certify  to  this  Court  and  to  deposit  with  the  Clerk 
thereof  said  transcript  of  testimony  and  proceedings,  and 
documents  offered  and  received  in  evidence  as  exhibits,  con¬ 
stituting  the  record  upon  which  the  findings  and  conclusions 
made  by  said  Board,  and  filed  in  said  Case  No.  R-290  on 
July  14,  1938,  purport  to  be  based. 

19.  That  in  addition  to  the  evidence  offered  before  said 
Board  by  plaintiff.  Order  of  Railway  Conductors  of  Amer¬ 
ica,  both  oral  and  documentary,  in  the  argument  on  the 
brief  filed  by  it  before  said  Board,  said  plaintiff  directed 
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the  attention  of  said  Board  to,  and  requested  it  and  said 
Board  did  take  judicial  notice  of  the  following  schedules  of 
rates  of  pay,  rules  and  working  conditions,  classifying  yard 
conductors  (foremen)  in  a  separate  and  distinct  craft  or 
class  from  yard  brakemen  (helpers)  and  switchtenders,  as 
evidence  tending  to  establish  the  custom  and  practice  and 
the  general  and  universal  recognition  of  the  separation  of 
the  several  crafts  or  classes  engaged  in  yard  service,  copies 
of  all  of  which  schedules  covering  rates  of  pay,  rules  and 
working  conditions  being  required  to  be  filed  with  the 

19  National  Mediation  Board  under  the  provisions  of 
the  Railway  Labor  Act,  as  amended : 

(a)  Pennsylvania  Railroad  Schedule,  rates  effective  De¬ 
cember  1,  1926,  and  regulations  effective  April  1,  1927 
(yard  service)  Rule  Y-A-l. 

(b)  Central  Railroad  of  New  Jersey  Schedule,  rates  ef¬ 
fective  December  1,  1926,  and  rules  effective  May  1,  1928 
(yard  service). 

(e)  New  York  Central  (Buffalo  and  East)  Schedule,  ef¬ 
fective  December  1,  1926  (Article  12,  yard  service). 

(d)  Southern  Railway  Company,  Schedule  effective 
March  16, 1927,  Article  33,  yard  service. 

(e)  Chicago  &  Alton  Railway  Company,  rates  effective 
July  1,  1927,  rules  effective  December  15,  1927,  Article  1, 
page  59,  yard  service. 

(f)  A.  T.  &  S.  F.  Railway  Coast  Line  Schedule  effective 
December  1,  1926,  Article  1,  yard  service. 

(g)  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway 
Company,  schedule  effective  December  15,  1930,  Article  29, 
yard  service. 

(h)  Chicago  &  Great  Western  Railroad  Company,  Sched¬ 
ule  effective  December  1,  1919,  Article  12,  yard  service. 

(i)  Chicago,  Rock  Island  &  Pacific  Railroad  Company 
and  Chicago,  Rock  Island  &  Gulf  Railway  Company,  Sched¬ 
ule  effective  July  1, 1927,  Article  1,  yard  service. 

20.  Subsequent  to  the  said  hearings,  concluded  before 
said  Board  on  July  31, 1937,  the  plaintiff,  Order  of  Railway 
Conductors  and  the  defendant,  Brotherhood  of  Rail- 

20  road  Trainmen,  filed  with  said  Board  written  briefs 
1  in  which  were  presented  their  respective  arguments 

on  the  questions  at  issue  in  said  proceeding  in  said  Case 
No.  R-290  before  said  Board,  and  thereafter,  on  May  24, 
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1938,  oral  arguments  by  counsel  for  the  plaintiff,  Order  of 
Railway  Conductors  of  America  and  the  defendant.  Broth¬ 
erhood  of  Railroad  Trainmen,  were  heard  before  the  full 
membership  of  said  Board. 

21.  Thereafter,  on  July  14,  1938,  the  defendant,  National 
Mediation  Board,  filed  in  said  Case  No.  R-290,  its  decision 
designated  by  said  Board  “Direction  of  Election  and  Des¬ 
ignation  of  Eligible  Voters”,  in  which  said  Board  made 
certain  findings  of  fact  and  conclusions,  and  decided,  among 
other  things,  that  the  facts  in  said  Case  No.  R-290  estab¬ 
lished  that  the  representation  of  two  crafts  or  classes  are 
in  dispute,  that,  is  (1)  road  conductors,  and  (2)  yardmen 
(foremen,  helpers  and  switchtenders),  and  that  a  mediator 
would  be  assigned  by  said  Board  to  conduct  the  election  in 
accordance  with  the  said  decision,  all  of  which  appears  more 
in  detail  and  at  large  by  a  copy  thereof  which  is  attached 
hereto,  marked  Plaintiffs’  Exhibit  “A”,  and  prayed  to  be 
taken  and  have  considered  as  a  part  hereof. 

22.  Thereafter  on  November  8,  1938,  the  plaintiff.  Order 
of  Railway  Conductors  of  America  and  the  individual  plain¬ 
tiffs,  Robert  D.  Bell,  Raymond  T.  Lynch  and  David  H.  Sims, 
filed  with  the  defendant,  National  Mediation  Board,  their 
objection  and  protest  to  the  election  which  was  about  to  be 

held  by  said  Board  for  representatives  of  the  craft  of 
21  yard  conductors  (foremen)  on  The  Pittsburgh  and 
Lake  Erie  Railroad  Company  and  The  Lake  Erie 
and  Eastern  Railroad  Company,  and  in  support  of  their 
said  objection  and  protest  specifically  excepted  to  and  pro¬ 
tested  the  findings  of  fact  and  conclusions  of  the  National 
Mediation  Board  dated  July  14,  1938,  designated  “Direc¬ 
tion  of  Election  and  Designation  of  Eligible  Voters”,  filed 
in  said  Case  No.  R-290,  as  follows: 

Finding  of  Fact  No.  7 : 

“On  most  of  the  railroads  of  the  United  States  Yardmen 
constitute  another  such  craft  or  class.  It  includes  Yard 
Foremen  or  Yard  Conductors,  Yard  Brakemen  or  Yard 
Helpers,  and  usually  also  Switchtenders.” 

“Finding  of  Fact  No.  16: 

“The  occupations  listed  on  the  seniority  rosters  like  the 
list  of  occupations  in  schedules  showing  rates  of  pay,  are 
not  crafts  or  classes  for  the  purposes  of  representation  un¬ 
der  the  Railway  Labor  Act.  *  *  *  The  standing  on  the  occu- 
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pational  rosters  merely  indicates  the  priority  rights  of  the 
employees  in  each  occupation  regardless  of  their  craft  or 
class  for  representation  purposes.” 

Conclusions : 

“With  respect  to  the  crafts  or  classes  of  employees  whose 
representation  is  in  dispute,  the  unusual  conditions  on  this 
railroad,  the  use  of  yardmen  on  road  crews  and  vice  versa, 
the  combination  of  all  classes  of  service  into  one  seniority 
pool,  and  the  use  of  regularly  assigned  employees  to  work 
as  Extra  Men  in  any  class  of  service,  might  support  a  con¬ 
clusion  that  all  the  employees  here  involved  should  be  voted 
together  as  one  craft  or  class  and  one  representative  cer¬ 
tified  for  all  of  them.” 

“The  Road  Conductors  being  a  separate  craft  or  class, 
the  question  remains  whether  the  Yardmen,  i.  e.,  the  Fore¬ 
men.  Helpers  and  Switchtenders,  are  a  single  craft  or  class, 
or  whether  the  Yard  Foremen  should  be  voted  separately  as 
a  distinct  craft  or  class.  The  contention  of  the  Order  of 
Rail  wav  Conductors  that  Yard  Conductors  or  Foremen 
have  for  many  years  been  established  as  a  separate  craft  by 
i  custom  and  practice  is  not  supported  by  the  evidence. 
22  For  more  than  twrentv  years  prior  to  1935,  all  yard¬ 
men  on  the  Pittsburgh  and  Lake  Erie  w*ere  treated  as 
one  craft  or  class  under  the  joint  working  agreements, 
and  they  were  represented  by  one  labor  organization.  On 
all  the  first  class  railroads  of  the  country,  with  rare  excep¬ 
tions,  Yard  Foremen  and  Helpers  are  similarly  represented 
under  working  agreements  which  treat  them  as  a  single 
craft.  Table  X  in  the  published  annual  reports  of  the  Board 
lists  the  agreements  of  each  of  these  carriers  with  their 
yard  service  employees,  and  show's  plainly  that  the  estab¬ 
lished  practice  on  almost  all  the  roads  is  to  have  one  agree¬ 
ment  covering  Yard  Foremen  and  Helpers  as  a  unified  craft 
or  class. 

“The  exceptions  wTere  in  the  main  created  by  the  Board 
itself  in  1935  w’hen  it  voted  Yard  Foremen  separately  from 
other  Yardmen  in  a  number  of  elections.  That  this  policy 
was  erroneous  was  soon  proved  by  experience.” 

“In  view  of  all  circumstances  of  the  present  case,  as  well 
as  the  customary  practices  and  established  precedents,  the 
National  Mediation  Board  is  of  the  opinion  that  the  Yard 
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Foremen  or  Yard  Conductors  do  not  constitute  a  craft  or 
class  within  the  meaning  of  the  Railway  Labor  Act.  They 
are  but  a  part  of  the  craft  or  class  of  Yardmen  or  Switch¬ 
men  which  by  long  established  custom  and  practice  includes 
both  Foremen  and  Helpers.  A  single  ballot  must  therefore 
be  taken  of  all  the  Yardmen,  including  the  Switchtenders 
whose  status  as  Yardmen  on  this  railroad  is  not  questioned. 
All  employees  regularly  assigned  to  service  as  Yardmen  are 
entitled  to  participate  in  the  election  and,  as  in  the  case  of 
the  Road  Conductors,  such  unassigned  extra  men  as  de¬ 
vote  a  preponderant  amount  of  service  to  yard  work  are 
also  eligible. 

“The  interchangeable  duties  of  the  employees  in  the 
various  classes  of  service  and  the  use  of  the  ‘Common  Ex¬ 
tra  Board’  on  this  railroad  make  it  extremely  difficult  to 
distinguish  the  craft  or  classes  of  employees  for  purposes 
of  representation  under  the  Railway  Labor  Act.  As  sug¬ 
gested  above  the  contesting  organizations  might  be  best 
advised  to  agree  to  vote  all  the  employees  involved  in  the 
dispute  as  a  single  craft  or  class.  But  in  view  of  the  pro¬ 
vision  in  the  Act  that  each  craft  or  class  shall  have  the  right 
to  designate  representatives,  it  is  the  judgment  of  the  Board 
that  the  facts  in  the  case  establish  that  the  representation  of 
twTo  crafts  or  classes  of  employees  are  in  dispute: 

23  “1.  Road  Conductors 

“2.  Yardmen  (Foremen,  Helpers  and  Switchten¬ 
ders),” 

upon  grounds,  among  others,  that  each  and  every  of  the 
aforesaid  findings  of  fact  and  conclusions  of  the  National 
Mediation  Board  is  wholly  unsupported  by  evidence,  is  con¬ 
trary  to  the  evidence  before  the  said  Board,  is  arbitrary  and 
capricious,  contrary  to  law  and  null  and  void,  and  said 
Board  lacked  jurisdiction  and  w*as  wholly  without  power  or 
authority  to  make  such  findings  of  fact  and  conclusions,  all 
of  which  more  particularly  appears  by  a  copy  of  said  ob¬ 
jection  and  protest,  which  is  attached  hereto,  marked  Plain¬ 
tiffs’  Exhibit  “B”,  and  prayed  to  be  taken  and  considered 
as  a  part  hereof. 

23.  Conformably  to  the  findings  of  fact  and  conclusions 
made  and  entered  by  the  defendant,  National  Mediation 
Board  on  July  14,  1938,  in  said  Case  No.  R-290,  as  afore- 
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said,  for  the  purpose  of  holding  an  election  for  the  selection 
and  designation  of  the  representative  of  the  so-called,  ar¬ 
bitrary  and  fictitious  craft  or  class  of  yardmen  (foremen, 
helpers  and  switchtenders),  the  said  Board  on  November 
8, 1938,  gave  notice  of  election  to  be  held  under  the  Railway 
Labor  Act  involving,  among  others,  yard  conductors,  or 
foremen,  yard  brakemen,  or  helpers,  and  switchtenders,  em¬ 
ployees  of  The  Pittsburgh  and  Lake  Erie  Railroad  Com¬ 
pany  and  The  Lake  Erie  and  Eastern  Railroad  Company, 
beginning  November  10,  1938,  to  and  including  November 
I  23, 1938,  and  said  election  was  held  pursuant  thereto; 

24  that  the  said  notice  of  election  promulgated  and  es- 
i  tablislied  rules  for  the  government  thereof,  desig¬ 
nated  the  employees  in  the  craft  of  yard  conductors  (fore¬ 
men),  the  craft  of  yard  brakemen  (helpers)  and  the  craft 
of  switchtenders,  as  eligible  to  vote  in  one  group,  craft  or 
class  for  representative  of  the  said  several  crafts  or  classes 
attempted  to  be  combined  in  one  group,  craft  or  class, 
arbitrarily  and  fictitiously  designated  as  yardmen  (fore- 
meiij  helpers  and  switchtenders)  in  accordance  with  the 
findings  of  fact  and  conclusions  of  said  Board  filed  in  said 
Case  No.  R-290  as  aforesaid;  said  notice  of  election  further 
provided  that  the  ballots  cast  in  said  election  would  be 
counted  and  tabulated  at  Pittsburgh,  Pennsylvania,  on  No¬ 
vember  25, 1938,  by  the  mediator  assigned  by  the  said  Board 
to  conduct  said  election,  and  upon  the  report  to  be  made 
by  said  mediator,  giving  the  result  of  said  election,  the  said 
Board  would  issue  its  certificate  naming  the  designated 
and  authorized  representative  of  the  said  employees  under 
the  provisions  of  the  Railway  Labor  Act,  as  amended,  all 
of  which  more  fully  appears  by  copy  of  said  notice  of  elec¬ 
tion,  which  is  attached  hereto,  marked  Plaintiffs’  Exhibit 
“C’?,  and  prayed  to  be  taken  and  considered  as  a  part 
hereof. 

24.  Pursuant  to  the  directions  of  said  Board,  as  set  forth 
in  said  notice  of  election  the  said  mediator  assigned  by  said 
Board  to  conduct  said  election  did,  at  Pittsburgh,  Pennsyl¬ 
vania,  on  November  25,  1938,  count  and  tabulate  all  of  the 
ballots  cast  in  said  election  held  between  November  10  and 
November  23, 1938,  as  aforesaid,  and  the  said  media- 

25  1  tor  did  on  November  25,  1938,  make  a  report  of  the 
'  result  thereof  to  the  said  Board;  that  the  report  of 
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the  said  mediator  shows  that  in  the  election  involving  yard 
conductors,  or  foremen,  yard  brakemen,  or  helpers  and 
switchtenders,  pursuant  to  the  rules  promulgated  and  es¬ 
tablished  by  said  Board  to  govern  said  election  as  aforesaid, 
561  yard  conductors  (foremen),  yard  brakemen  (helpers), 
and  switchtenders  were  declared  and  determined  to  be  eligi¬ 
ble  to  vote  in  said  election;  the  said  report  further  shows 
that  of  the  said  employees  so  declared  to  be  eligible  to  vote 
in  said  election,  227  voted  that  they  desired  to  be  repre¬ 
sented  by  the  plaintiff,  Order  of  Railway  Conductors  of 
America,  and  309  voted  that  they  desired  to  be  represented 
by  the  defendant,  Brotherhood  of  Railroad  Trainmen ;  that 
said  report  showing  that  a  majority  of  the  employees  so 
held  eligible  to  vote  by  said  Board  having  voted  that  they 
desired  to  be  represented  by  the  defendant,  Brotherhood  of 
Railroad  Trainmen,  based  ujion  the  election  held  as  afore¬ 
said,  and  the  report  of  the  mediator  of  the  result  thereof, 
the  defendant,  National  Mediation  Board,  purporting  to  act 
under  the  power  and  authority  conferred  upon  it  by  the 
Railway  Labor  Act,  unless  enjoined  and  restrained  by  this 
Court  from  so  doing,  will  issue  its  certificate  naming  the  de¬ 
fendant,  Brotherhood  of  Railroad  Trainmen,  as  the  duly 
designated  and  authorized  representative  of  the  craft  or 
class  of  yard  conductors  for  all  purposes  under  the  said 
Railway  Labor  Act,  as  amended,  and  the  plaintiffs,  and 
each  of  them,  will  thereby  sustain  and  suffer  great 
26  and  irreparable  loss,  injury  and  damage,  as  more 
particularly  hereinafter  set  forth ;  a  copy  of  said  re¬ 
port  of  said  mediator  dated  November  25,  1938,  is  attached 
hereto,  marked  Plaintiffs’  Exhibit  “D”,  and  prayed  to  be 
taken  and  considered  as  a  part  hereof. 

25.  That  the  findings  of  fact  and  conclusions  made  and 
entered  on  July  14,  1938,  in  said  Case  No.  R-290,  by  the  de¬ 
fendant,  National  Mediation  Board,  as  aforesaid,  the  notice 
of  election  and  rules  to  govern  said  election,  promulgated 
and  established  by  said  Board,  and  the  election  held  pur¬ 
suant  thereto,  disregarded  the  established  custom  and  prac¬ 
tice,  and  the  general  and  universal  recognition  of  the  sepa¬ 
ration  of  the  several  crafts  and  classes  engaged  in  yard 
service,  and  especially  the  distinction  between  the  craft  or 
class  of  yard  conductors  (foremen),  and  the  crafts  or 
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classes  of  yard  brakemen  (helpers)  and  switchtenders,  and 
thereby  deprived  the  plaintiff,  Order  of  Railway  Conduc¬ 
tors  of  America,  and  the  several  individual  plaintiffs  of 
valuable  rights  under  the  Railway  Labor  Act,  as  amended, 
by  compelling  the  employees  of  the  said  carrier  to  vote  in 
the  election  for  representative  of  the  so-called,  arbitrary 
and  fictitious  craft  or  class  of  yardmen,  (foremen,  helpers 
and  switchtenders)  attempted  to  be  designated  in  the  said 
findings  of  fact  and  conclusions  of  said  Board. 

26.  Plaintiffs  further  aver  that  the  said  findings  of  fact 
and  conclusions  of  the  defendant,  National  Mediation 
Board,  the  rules  promulgated  and  established  by  said  Board 
to  govern  the  said  election,  and  the  said  election 
27  i  held  pursuant  thereto  are  arbitrary,  capricious  and 
unlawful,  and  are  beyond  the  power  and  authority 
conferred  upon  or  vested  in  said  Board,  or  the  members 
thereof,  by  the  said  Railway  Labor  Act  as  amended,  in  that, 

(a)  The  defendant,  National  Mediation  Board,  and  the 
members  thereof,  erroneously  and  without  warrant  of  law, 
arbitrarily  and  capriciously  designated  the  group,  craft  or 
class  who  were  eligible  to  participate  in  the  election  afore¬ 
said,  and  to  vote  for  the  designation  and  selection  of  the 
representative  of  the  craft  or  class  of  yard  conductors 
(foremen)  employees  of  The  Pittsburgh  and  Lake  Erie 
Railroad  Company  and  The  Lake  Erie  and  Eastern  Rail¬ 
road  Company. 

(b)  That  the  defendant,  National  Mediation  Board,  and 
the  members  thereof,  unfairly,  improperly,  arbitrarily,  ca¬ 
priciously  and  unlawfully  discriminated  against  the  road 
conductors  and  yard  conductors  (foremen),  employees  of 
the  said  railroads,  in  favor  of  the  yard  brakemen,  or  help¬ 
ers,  and  switchtenders,  in  arbitrarily  and  capriciously  des¬ 
ignating  the  yard  conductors,  or  foremen,  yard  brakemen, 
or  helpers,  and  switchtenders,  as  members  of  the  so-called, 

arbitrarv  and  fictitious  craft  or  class  of  vardmen  for  the 
•>  • 

purpose  of  said  election. 

(c)  That  the  defendant  National  Mediation  Board,  and 
the  members  thereof,  by  their  actions,  conduct  and  pro¬ 
ceedings  as  aforesaid,  acted  contrary  to  and  in  violation, 
both  in  letter  and  in  spirit,  of  the  provisions  of  the  Rail¬ 
way  Labor  Act  as  amended  and  in  violation  of  the 
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28  rights  conferred  upon  and  vested  in  plaintiffs  by  the 
said  Railway  Labor  act  as  amended. 

26.  That  the  defendant,  National  Mediation  Board,  and 
the  members  thereof,  have  assumed  and  undertaken  to  ex¬ 
ercise  power  and  authority  not  delegated  to,  conferred 
upon,  or  vested  in  them  by  the  provisions  of  the  said  Rail¬ 
way  Labor  Act  as  amended,  in  assuming  and  undertaking 
to  exercise  the  power  and  authority  to  disregard  the  craft 
or  class  of  yard  conductors  (foremen)  and  thereby  deprive 
said  yard  conductors  of  their  right  under  the  Railway 
Labor  Act,  as  amended,  to  select  a  representative  of  their 
own  choosing;  in  holding  the  election  as  aforesaid  and  re¬ 
quiring  said  yard  conductors  to  vote  with  the  members  of 
the  craft  or  class  of  yard  brakemen,  or  helpers,  and  switch- 
tenders,  as  members  of  one  craft  or  class  arbitrarily  and 
capriciously  designated  yardmen  by  said  Board. 

27.  That  the  defendant,  National  Mediation  Board,  and 
the  members  thereof,  have  assumed  and  undertaken  to  ex¬ 
ercise  power  and  authority  not  conferred  upon,  or  vested 
in  them  by  the  said  Railway  Labor  Act  as  amended,  in  that 
said  Board  has  undertaken  to  legislate  respecting  the  craft 
or  class  of  employees  entitled  to  vote  for  representative 
as  provided  by  the  said  Act  of  Congress,  as  amended. 

28.  Plaintiffs  further  aver  that  they,  and  each  of  them, 
will  sustain  and  suffer  great  and  irreparable  loss,  injury 
and  damage  by  reason  of  the  aforesaid  arbitrary,  capri¬ 
cious,  illegal  and  unlawful  action  of  the  defendant, 

29  National  Mediation  Board,  and  the  members  thereof, 
because  of  the  fact  that  the  said  plaintiffs,  and  each 

of  them,  under  the  terms  and  provisions  of  the  Railway 
Labor  Act,  as  amended,  and  the  established  and  prevailing 
custom  and  practice  on  The  Pittsburgh  and  Lake  Erie  Rail¬ 
road  and  The  Lake  Erie  and  Eastern  Railroad,  and  other 
railroads  throughout  the  United  States,  are  vested  with 
the  right  to  have  the  craft  of  yard  conductors,  or  foremen, 
and  the  crafts  of  yard  brakemen,  or  helpers,  and  switch- 
tenders,  vote  in  separate  and  distinct  crafts  or  classes; 
that  yard  conductors,  or  foremen,  have  their  own  individ¬ 
ual,  particular  and  peculiar  problems  and  conditions  inci¬ 
dent  to  their  employment;  that  in  the  performance  of  their 
duties  they  are  exposed  to  certain  and  peculiar  hazards 
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and  their  problems  are  peculiar  to  their  particular  craft; 
that  on  The  Pittsburgh  and  Lake  Erie  Railroad  and  The 
Lake  Erie  and  Eastern  Railroad,  and  other  railroads 
throughout  the  United  States,  the  members  of  the  craft  or 
class  of  yard  conductors  (foremen)  receive  higher  rates  of 
pay  than  members  of  the  craft  or  class  of  yard  brake- 
men  (helpers)  and  switchtenders ;  that  in  the  operation  of 
said  railroads,  the  yard  brakemen  (helpers)  and  switch- 
tenders,  or  junior  employees,  are  much  more  numerous 
than  the  yard  conductors  (foremen)  or  senior  employees; 
that  said  junior  employees,  members  of  the  craft  of  yard 
brakemen  (helpers)  and  the  craft  of  switchtenders,  out¬ 
number  the  senior  employees,  members  of  the  craft  of  yard 
conductors  (foremen)  two  or  three  to  one;  that  there  is 
a  distinct  conflict  of  interest  between  the  craft  of  vard  con- 
ductors  (formen)  and  the  crafts  of  yard  brakemen 
30  (helpers)  and  switchtenders,  especially  with  respect 
to  the  exercise  of  their  seniority  rights,  the  selec¬ 
tion  of  runs  and  the  performance  of  service,  which  have  a 
direct  bearing  upon  and  restrict  and  limit  the  earning 
power  of  the  employees  of  said  railroad,  members  of  the 
craft  of  yard  conductors  (foremen),  and  therefore,  they 
should  not  be  compelled  to  subject  the  determination  of 
their  said  problems  and  questions  involving  rates  of  pay, 
rules  and  working  conditions  to  the  domination,  control, 
whim  and  caprice  of  the  entirely  separate  and  different 
crafts  or  classes  of  yard  brakemen,  or  helpers,  and  switch- 
tenders,  who  have  other  and  different  problems  and  dis¬ 
tinct  questions  peculiar  to  their  respective  crafts  or  classes; 
that  the  plaintiffs,  and  each  of  them,  are  vested  with  valu¬ 
able  rights  under  the  Railway  Labor  Act,  as  amended, 
which  are  incapable  of  ascertainment  and  determination 
other  than  by  this  Court,  exercising  its  jurisdiction  and 
power  for  the  protection  thereof,  and  that  unless  relief  is 
granted  to  the  plaintiffs  by  this  Court,  as  hereinafter 
prayed,  said  plaintiffs  will  thereby  be  deprived  of  their 
right  to  select  a  representative  of  their  own  choosing  to 
bargain  collectively  for  them  with  the  carrier  on  vital 
questions  involving  rates  of  pay,  rules  and  working  con¬ 
ditions. 

29.  Plaintiffs  further  aver  that  they,  and  each  of  them, 
have  no  plain,  adequate  and  complete  remedy  other  than 
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the  remedy  which  may  be  afforded  by  this  Court  in  the  ex¬ 
ercise  of  its  power  and  authority  as  a  court  of  equity,  and 
that  in  order  to  save  said  plaintiffs,  and  each  of  them, 

31  from  irreparable  loss,  injury  and  damage,  they  are 
compelled  to  seek  and  to  obtain  equitable  remedies 

within  the  power  and  jurisdiction  of  this  Honorable  Court. 

The  plaintiffs,  Robert  D.  Bell,  Raymond  T.  Lynch,  David 
H.  Sims,  William  H.  Maphis,  Arthur  W.  Fieldson,  and 
James  W.  Weaver,  are  non-residents  of  and  absent  from 
the  District  of  Columbia,  and  for  that  reason  this  com- 
laint  is,  by  the  authority  of  said  plaintiffs,  and  each  of  them, 
subscribed  for  them  respectively  by  their  attorney,  George 
P.  Hoover. 

WHEREFORE,  the  premises  considered,  plaintiffs 
pray : 

1.  That  process  issue  out  of  this  Honorable  Court,  di¬ 
rected  to  the  defendants,  National  Mediation  Board,  Wil¬ 
liam  M.  Leiserson,  Otto  S.  Beyer,  George  A.  Cook  and 
Brotherhood  of  Railroad  Trainmen,  commanding  and  re¬ 
quiring  them,  and  each  of  them,  to  appear  on  a  day  certain 
and  answer  the  exigencies  of  this  complaint. 

2.  That  this  Honorable  Court  issue  a  rule,  directed  to 
the  defendants,  National  Mediation  Board,  William  M. 
Leiserson,  Otto  S.  Beyer  and  George  A.  Cook,  to  show 
cause  why  they,  and  each  of  them,  their  successors,  agents, 
officers  and  employees,  pending  the  final  hearing  and  de¬ 
termination  of  this  cause,  and  until  further  order  of  the 
Court,  should  not  be  enjoined  and  restrained  from  issuing 
any  certificate,  or  in  anv  other  manner,  or  bv  anv  other 
means,  naming  the  Brotherhood  of  Railroad  Trainmen,  or 
any  person  or  persons,  or  organization  other  than  the 

plaintiff,  Order  of  Railway  Conductors  of  America, 

32  as  the  duly  designated  and  authorized  representative, 
under  the  Railway  Labor  Act,  of  yard  conductors, 

or  foremen,  employees  of  The  Pittsburgh  and  Lake  Erie 
Railroad  Company  and  The  Lake  Erie  and  Eastern  Rail¬ 
road  Company,  in  Case  No.  R-290,  before  the  National  Me¬ 
diation  Board. 

3.  Pending  final  hearing  and  determination  of  this  cause, 
and  thereafter,  that  the  defendants,  National  Mediation 
Board,  William  M.  Leiserson,  Otto  S.  Beyer  and  George  A. 
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Cook,  and  each  of  them,  their  Miccessors,  agents  officers 
and  employees,  be  enjoined  and  restrained  from  issuing 
any  certificate,  or  in  any  other  manner,  or  by  any  other 
means,  naming  the  Brotherhood  of  Railroad  Trainmen,  or 
any  person  or  persons,  or  organization  other  than  the 
plaintiff,  Order  of  Railway  Conductors  of  America,  as  the 
duly  designated  and  authorized  representative,  under  the 
Railway  Labor  Act,  of  yard  conductors,  or  foremen,  em¬ 
ployees  of  The  Pittsburgh  and  Lake  Erie  Railroad  Com- 
panvi  and  The  Lake  Erie  and  Eastern  Railroad  Company, 
in  Case  No.  R-290,  before  the  National  Mediation  Board. 

4.  That  the  findings  of  fact  and  conclusions  of  the  defen¬ 
dant,  National  Mediation  Board,  dated  July  14,  1938,  des¬ 
ignated  “Direction  of  Election  and  Designation  of  Eligible 
Voters’’,  filed  in  Case  No.  R-290,  before  said  Board,  as  fol¬ 
lows  : 

Finding  of  Fact  No.  7 : 

“On  most  of  the  railroads  of  the  United  States  Yardmen 
constitute  another  such  craft  or  class.  It  includes  Yard 
Foremen  or  Yard  Conductors,  Yard  Brakemen  or  Yard 
Helpers,  and  usually  also  Switehtenders.” 

33  Finding  of  Fact  No.  16: 

“The  occupations  listed  on  the  seniority  rosters 
like  the  list  of  occupations  in  schedules  showing  rates  of 
pay,  are  not  crafts  or  classes  for  the  purpose  of  represen¬ 
tation  under  the  Railway  Labor  Act.  *  *  *  The  standing 
on  the  occupational  rosters  merely  indicates  the  priority 
rights  of  the  employees  in  each  occupation  regardless  of 
their  craft  or  class  for  representation  purposes.” 

Conclusions : 

“With  respect  to  the  crafts  or  classes  of  employees 
whose  representation  is  in  dispute,  the  unusual  conditions 
on  this  railroad,  the  use  of  yardmen  on  road  crews  and  vice 
versa,  the  combination  of  all  classes  of  service  into  one  sen¬ 
iority  pool,  and  the  use  of  regularly  assigned  employees  to 
work  as  Extra  Men  in  any  class  of  service,  might  support 
a  conclusion  that  all  the  employees  here  involved  should 
be  voted  together  as  one  craft  or  class  and  one  represen¬ 
tative  certified  for  all  of  them.” 

“The  Road  Conductors  being  a  separate  craft,  or  class, 
the  question  remains  whether  the  Yardmen,  i.  e.,  the  Fore- 
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men,  Helpers  and  Switchtenders,  are  a  single  craft  or  class, 
or  whether  the  Yard  Foremen  should  be  voted  separately 
as  a  distinct  craft  or  class.  The  contention  of  the  Order  of 
Railway  Conductors  that  Yard  Conductors  or  Foremen 
have  for  many  years  been  established  as  a  separate  craft 
by  custom  and  practice  is  not  supported  by  the  evidence. 
For  more  than  twenty  years  prior  to  1935,  all  yardmen  on 
the  Pittsburgh  and  Lake  Erie  were  treated  as  one  craft  or 
class  under  the  joint  working  agreements,  and  they  were 
represented  by  one  labor  organization.  On  all  the  first 
class  railroads  of  the  country,  with  rare  exceptions,  Yard 
Foremen  and  Helpers  are  similarly  represented  under 
working  agreements  which  treat  them  as  a  single  craft. 
Table  X  in  the  published  annual  reports  of  the  Board  lists 
the  agreements  of  each  of  these  carriers  with  their  yard 
service  employees,  and  shows  plainly  that  the  established 
practice  on  almost  all  the  roads  is  to  have  one  agreement 
covering  Yard  Foremen  and  Helpers  as  a  unified  craft  or 
class. 

“The  exceptions  were  in  the  main  created  by  the  Board 
itself  in  1935  when  it  voted  Yard  Foremen  separately  from 
other  Yardmen  in  a  number  of  elections.  That  this  policy 
was  erroneous  was  soon  proved  by  experience.” 

34  “In  view  of  all  circumstances  of  the  present  case, 
as  w’ell  as  the  customary  practices  and  established 
precedents,  the  National  Mediation  Board  is  of  the  opinion 
that  the  Yard  Foremen  or  Yard  Conductors  do  not  consti¬ 
tute  a  craft  or  class  within  the  meaning  of  the  Railway 
Labor  Act.  They  are  but  a  part  of  the  craft  or  class  of 
Yardmen  or  Switchmen  which  by  long  established  custom 
and  practice  includes  both  Foremen  and  Helpers.  A  single 
ballot  must  therefore  be  taken  of  all  the  Yardmen,  includ¬ 
ing  the  Switchtenders  whose  status  as  Yardmen  on  this 
Railroad  is  not  questioned.  All  employees  regularly  as¬ 
signed  to  service  as  Yardmen  are  entitled  to  participate 
in  the  election  and,  as  in  the  case  of  the  Road  Conductors, 
such  unassigned  extra  men  as  devote  a  preponderant 
amount  of  service  to  yard  work  are  also  eligible. 

“The  interchangeable  duties  of  the  employees  in  the 
various  classes  of  service  and  the  use  of  the  ‘Common 
Extra  Board’  on  this  railroad  make  it  extremely  difficult 
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to  distinguish  the  craft  or  classes  of  employees  for  pur¬ 
poses  of  representation  under  the  Railway  Labor  Act.  As 
suggested  above  the  contesting  organizations  might  be  best 
advised  to  agree  to  vote  all  the  employees  involved  in  the 
dispute  as  a  single  craft  or  class.  But  in  view  of  the  pro¬ 
vision  in  the  Act  that  each  craft  or  class  shall  have  the 
right  to  designate  representatives,  it  is  the  judgment  of  the 
Board  that  the  facts  in  the  case  establish  that  the  represen¬ 
tation  of  two  crafts  or  classes  of  employees  are  in  dispute: 

“1.  Road  Conductors. 

“2.  Yardmen,  (Foremen,  Helpers  and  Switchtenders).” 
be  decreed  to  be  unlawful,  illegal  and  null  and  void,  and  in 
violation  of  the  rights  of  the  plaintiffs,  and  each  of  them, 
under  the  act  of  Congress  approved  May  20,  1936,  as 
amended  June  21, 1934  (45  U.  S.  C.  A.,  Section  151,  et  seq.), 
generallv  known  as  the  “Rail wav  Labor  Act”,  and  that 
the  said  findings  of  fact  and  conclusions  of  the  defendant. 
National  Mediation  Board,  be  vacated,  annulled  and  set 
aside. 

5.  That  the  election  held  by  the  defendant,  Na- 
35  tional  Mediation  Board,  involving  yard  conductors, 
'  or  foremen,  yard  brakemen,  or  helpers,  and  switch- 
tenders,  employees  of  The  Pittsburgh  and  Lake  Erie  Rail¬ 
road  Company  and  The  Lake  Erie  and  Eastern  Railroad 
Company,  pursuant  to  the  notice  given  by  said  Board  on 
November  8.  1938,  promulgating  and  establishing  rules  to 
govern  the  said  election,  purporting  to  be  held  under  the 
Railway  Labor  Act,  as  amended,  and  designating  the  em¬ 
ployees  in  the  craft  of  yard  conductors,  or  foremen,  the 
craft  of  yard  brakemen,  or  helpers,  and  the  craft  of  switch- 
tenders,  as  eligible  to  vote  in  one  group,  craft  or  class  for 
representative  of  the  said  several  crafts  or  classes  desig¬ 
nated  by  said  Board  as  yardmen  (foremen,  helpers  and 
switchtenders)  be  decreed  to  be  unlawful,  illegal  and  null 
and  void,  and  in  violation  of  the  rights  of  the  plaintiffs,  and 
each  of  them,  under  the  Railway  Labor  Act,  and  that  said 
election  be  vacated,  annulled  and  set  aside. 

6.  That  the  plaintiffs,  and  each  of  them,  have  such  other 
and  further  relief  as  the  nature  of  the  case  may  seem  to 
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require  and  to  this  Honorable  Court  may  appear  meet  and 
proper. 

ORDER  OF  RAILWAY  CONDUCTORS 
OF  AMERICA 

By  (s)  WILLIAM  D.  JOHNSON 
Vice  President 

(s)  ROBT.  D.  BELL 
(s)  RAYMOND  T.  LYNCH 
(s)  DAVID  H.  SIMS 
(s)  WM.  H.  M APHIS 
(s)  ARTHUR  W.  FIELDSON 
36  (s)  JAS.  W.  WEAVER 

By  (s)  GEO  P.  HOOVER 
Attorney 

(s)  GEORGE  P.  HOOVER 
(s)  JOHN  M.  GRIMM 

Attorneys  for  Plaintiffs. 

District  of  Columbia,  ss: 

I,  William  D.  Johnson,  being  first  duly  sworn,  according 
to  law,  on  oath  say  that  I  am  Vice  President  of  the  Order 
of  Railway  Conductors  of  America,  plaintiff  in  the  fore¬ 
going  complaint ;  and  as  such  I  have  authority  and  am  duly 
authorized  to  sign  its  name  to  this  complaint  and  to  verify 
the  same  by  this  affidavit;  that  I  have  read  the  foregoing 
complaint,  know  the  contents  thereof,  and  verily  believe 
the  facts  stated  therein  to  be  true. 

(s)  WILLIAM  D.  JOHNSON 

Subscribed  and  sworn  to  before  me  this  28th  day  of  No¬ 
vember,  1938. 

(s)  N.  M.  L.  JENKINS 

(Notarial  Seal)  Notary  Public  in  and  for  the 

District  of  Columbia . 
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37  Plaintiffs’  Exhibit  “A” 

Filed  November  29  1938 
National  Mediation  Board 
Washington 

William  M.  Leiserson,  Chairman 
Otto  S.  Beyer 
George  A.  Cook 


Robert  F.  Cole,  Secretary 

Case  No.  R-290 

Direction  of  Election  and  Designation  of  Eligible  Voters 

July  14,  193S 

In  the  matter  of  Representation  of  Employees  of  the  Pitts¬ 
burgh  and  Lake  Erie  Railroad  Company  Road  Conduc¬ 
tors,  Yard  Foremen,  Helpers  and  Switchtenders 

The  services  of  the  National  Mediation  Board  were  in¬ 
voked  bv  the  Brotherhood  of  Railroad  Trainmen  to  investi- 
gate  a  dispute  as  to  who  may  properly  represent  Road 
Conductors,  Yard  Foremen,  Helpers  and  Switchtenders, 
employees  of  the  Pittsburgh  and  Lake  Erie  Railroad  Com¬ 
pany,  and  to  certify  the  duly  designated  and  authorized  rep¬ 
resentatives  as  provided  by  Section  2,  Ninth,  of  the  Railway 
Labor  Act.  Mediator  P.  D.  Harvey  was  assigned  to  con¬ 
duct  the  investigation,  and  he  conferred  in  Pittsburgh, 
Pennsylvania,  with  representatives  of  the  Carrier  and  of 
the  two  contesting  organizations,  the  Order  of  Railway 
Conductors  and  the  Brotherhood  of  Railroad  Trainmen. 

The  Road  Conductors  and  the  Yard  Foremen  are  now 
represented  by  the  Order  of  Railway  Conductors.  Au¬ 
thorizations  signed  by  employees  in  both  these  groups,  des¬ 
ignating  the  Brotherhood  to  represent  them,  were  submitted 
to  the  mediator,  and  on  checking  these  with  the  Carrier  he 
found  that  they  were  sufficient  in  number  to  indicate  that 
there  was  a  dispute  among  the  employees  as  to  who  were 
their  representatives  for  the  purposes  of  the  Railway  Labor 
Act.  The  two  contesting  organizations  were  in  disagree¬ 
ment,  however,  regarding  the  crafts  or  classes  of  employees 
whose  representation  was  in  dispute  and  as  to  what  em- 
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plovees  were  eligible  to  participate  in  choosing  the  repre¬ 
sentatives  of  each  craft  or  class. 

The  Board  thereupon  relieved  the  mediator  of  his  assign¬ 
ment  and  ordered  a  public  hearing  to  give  the  parties  an 
opportunity  to  present  facts  and  arguments  in  support  of 
their  positions.  The  hearings  were  held  in  Washington, 
D.  0.,  from  July  20th  to  31st,  1937  inclusive,  before  James 
W.  Carmalt,  then  Chairman  of  the  Board.  The  parties  ap¬ 
peared  by  counsel  and  other  representatives,  presented  tes¬ 
timony  and  cross-examined  witnesses.  Subsequent 
38  to  the  hearings  thev  filed  written  briefs,  and  on  Mav 
24th,  1938,  oral  arguments  were  heard  before  the  full 
membership  of  the  Board. 

During  the  course  of  the  hearing  the  Order  of  Railway 
Conductors  moved  that  the  Board  investigate  the  authori¬ 
zations  submitted  by  the  Brotherhood  of  Railroad  Train¬ 
men  in  order  to  determine  whether  a  dispute  in  fact  existed, 
and  further  that  the  authorizations  be  made  a  part  of  the 
record  w’ith  respect  to  the  classification  of  the  employees, 
on  the  lists  of  eligible  voters.  Separate  briefs  were  filed 
on  this  motion,  which  was  denied  by  the  Board  in  a  special 
ruling.  (Ruling  on  Motion,  Case  R-290,  August  31,  1937). 

The  Issues 

The  Brotherhood  of  Railroad  Trainmen  contends: 

1.  That  a  dispute  exists  among  the  Road  Conductors, 
Yard  Foremen,  Helpers,  and  Switch  tenders  requiring  the 
Board  to  investigate  and  to  certify  representatives  as  pro¬ 
vided  by  Section  2,  Ninth,  of  the  Railway  Labor  Act. 

2.  That  the  Road  Conductors  are  a  separate  craft  or 
class  within  the  meaning  of  the  Act,  and  that  the  emergency 
or  extra  conductors  (“who  have  served  during  a  stated 
period  prior  to  the  election — six  months  or  a  year”)  are 
eligible  to  participate  in  choosing  representatives  of  this 
craft  or  class. 

3.  That  the  Yard  Foremen  or  Yard  Conductors  and  Yard 
Helpers  or  Yard  Brakemen  are  by  customary  grouping  and 
accepted  practice  recognized  as  one  craft  or  class  of  Yard¬ 
men,  and  that  the  Switchtenders  are  also  a  part  of  this  craft 
or  class.  Also  that  Emergency  or  Extra  Yard  Foremen  are 
eligible  to  vote  for  representatives  of  this  craft  or  class  as 
in  the  case  of  the  Road  Conductors. 
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4.  That  employees  who  work  both  as  Yardmen  and  as 
Roadmen  “shall  be  allocated  to  that  class  wherein  they 
may  choose  to  vote.” 

The  Order  of  Railway  Conductors  contends : 

1.  That  there  is  no  dispute  as  to  representation,  within 
the  meaning  of  the  Railway  Labor  Act,  among  the  em¬ 
ployees  of  the  Carrier  in  the  craft  of  Road  Conductors 
and  the  craft  of  Yard  Conductors  or  Foremen. 

39  2.  That  the  Road  Conductors,  by  custom  and 

practice  extending  over  a  period  of  many  years,  have 
been  recognized  as  a  separate  and  distinct  craft  for  the  pur¬ 
poses  of  choosing  representatives. 

3.  That  the  Yardmen  are  not  a  single  craft  including 
Foremen  and  Helpers,  but  that  the  Yard  Conductors  or 
Yard  Foremen,  by  custom  and  practice  extending  over  a 
period  of  many  years,  have  been  recognized  as  a  separate 
and  distinct  craft  for  the  purpose  of  choosing  representa¬ 
tives  and  that  this  classification  should  be  continued. 

4.  That  those  employees  who  are  not  regularly  assigned 
to  work  either  as  Road  Conductors  or  as  Yard  Conductors 
but  who  do  onlv  emergencv  or  extra  work  are  not  eligible 
to  participate  in  choosing  representatives  of  either  the 
Road  Conductors  or  the  Yard  Conductors. 

Pertinent  Provisions  of  Railway  Labor  Act. 

The  determination  of  the  issues  here  involved  is  governed 
by  Section  2  of  the  Railway  Labor  Act,  the  pertinent  pro¬ 
visions  of  which  are  as  follows : 

“Section  2,  First.  It  shall  be  the  duty  of  all  carriers, 
their  officers,  agents,  and  employees  to  exert  every  reason¬ 
able  effort  to  make  and  maintain  agreements  concerning 
rates  of  pay,  rules,  and  working  conditions,  and  to  settle  all 
disputes,  whether  arising  out  of  the  application  of  such 
agreements  or  otherwise,  in  order  to  avoid  any  interruption 
to  commerce  or  to  the  operation  of  any  carrier  growing  out 
of  any  dispute  between  the  carriers  and  the  employees 
thereof.” 

“Section  2,  Second.  All  disputes  between  a  carrier  or 
carriers  and  its  or  their  employees  shall  be  considered,  and, 
if  possible,  decided,  with  all  expedition,  in  conference  be¬ 
tween  representatives  designated  and  authorized  so  to  con- 
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fer,  respectively,  by  the  carrier  or  carriers  and  by  the  em¬ 
ployees  thereof  interested  in  the  disputed’ 

“Section  2,  Fourth.  Employees  shall  have  the  right  to 
organize  and  bargain  collectively  through  representatives 
of  their  own  choosing.  The  majority  of  any  craft 
40  or  class  of  employees  shall  have  the  right  to  deter¬ 
mine  who  shall  be  the  representative  of  the  craft  or 
class  for  the  purposes  of  this  Act  ...” 

“Section  2,  Ninth.  If  any  dispute  shall  arise  among  a 
carrier’s  employees  as  to  who  are  the  representatives  of 
such  employees  designated  and  authorized  in  accordance 
with  the  requirements  of  this  Act,  it  shall  be  the  duty  of 
the  Mediation  Board,  upon  request  of  either  party  to  the 
dispute,  to  investigate  such  dispute  and  to  certify  to  both 
parties,  in  writing  .  . .  the  name  or  names  of  the  individuals 
or  organizations  that  have  been  designated  and  authorized 
to  represent  the  employees  involved  in  the  dispute,  and  cer¬ 
tify  the  same  to  the  carrier  ...  In  such  an  investigation, 
the  Mediation  Board  shall  be  authorized  to  take  a  secret 
ballot  of  the  employees  involved  ...  In  the  conduct  of  any 
election  for  the  purposes  herein  indicated  the  Board  shall 
designate  who  may  participate  in  the  election  and  establish 
the  rules  to  govern  the  election  ...” 

Findings  of  Fact 

Upon  the  record  made,  the  National  Mediation  Board 
finds  as  follows : 

1.  The  Pittsbur  gh  and  Lake  Erie  is  a  small  railroad 
about  230  miles  long.  Its  conditions  are  materially  differ¬ 
ent  from  the  conditions  on  the  railroads  of  the  United 
States  generally.  While  most  railroads  have  many  miles 
of  track  between  their  yards,  this  road  has  its  yards  ad¬ 
joining  one  another,  and  only  a  small  portion  of  its  main 
track  is  outside  the  limits  of  the  yards.  Approximately  900 
employees  are  involved  in  the  present  case.  Most  of  them 
work  in  crews  with  a  Conductor  in  charge  and  two  brake- 
men  under  them,  one  of  whom  is  also  known  as  a  flagman. 
The  crews  are  distinguished  as  “Road  Crews”  and  “Yard 
Crews”.  The  Conductor  on  a  Yard  Crew  is  commonly  re¬ 
ferred  to  as  a  Foreman  and  his  Brakemen  as  Helpers. 
Switchtenders  work  in  the  yards  throwing  switches  for 
Yard  and  Road  Crews. 
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2.  Both  Road  and  Yard  Crews  are  of  two  kinds,  “Regu¬ 
lar  Crews”  and  “Extra  Crews.”  The  Carrier’s  working 
agreements  with  both  the  Conductors  and  Trainmen  pro¬ 
vide  that  Yard  Service  Crews  “shall  be  assigned  for  a  fixed 
period  of  time  which  shall  be  for  the  same  hours 
41  daily  for  all  members  of  a  crew  ...”  Similarly  in 
Road  Service  both  agreements  provide  that  Regu¬ 
larly  Assigned  Passengers,  Way  Freight,  Wreck  and  Work 
Train  Crews  shall  have  certain  guarantees  as  to  earnings. 
Crews  running  regularly  with  such  assigned  men  are  known 
as  Regular  Crews.  Those  set  up  temporarily  for  special 
runs  are  Extra  Crews.  A  list  of  crews  in  service  on  a  typi¬ 
cal  day  (May  20,  1937)  shows  the  division  of  crews  as  fol¬ 
lows  : 


Yard  Crews 

Regular 

Extra 

209 

22 

Road  Crews 

Regular 

38 

Extra 

None 

Work  Trains 

Regular 

2 

Extra 

3 

In  addition  there  were  working  on  this  day  22  Passenger 
Road  Crews. 

3.  Conductors  assigned  to  regular  crews  are  known  as 
Assigned  Conductors ;  Brakemen  assigned  to  regular  crews 
are  known  as  Assigned  Brakemen.  The  total  number  of 
regularly  assigned  men  is  768.  Those  who  are  unassigned 
are  used  as  Extra  Conductors  and  Extra  Brakemen.  On 
this  railroad,  however,  there  are  no  separate  lists  of  Extra 
Conductors  or  Extra  Brakemen.  There  is  a  “Common 
Extra  Board”  of  Conductors  and  Brakemen,  and  any  of 
them  mav  be  called  for  extra  work  either  in  road  or  in  vard 
service.  During  the  six  month  period  ending  December  31, 
1936,  the  unassigned  extra  men  worked  the  major  portion 
of  their  time  as  follows: 
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Road 

Road 

Yard 

Yard 

Con 

Brake- 

Con¬ 

Brake- 

ductors 

men 

ductors 

men 

Total 

Number  working  in 
One  Class  of  Ser¬ 

vice  Only 

— 

7 

7 

35 

49 

Number  working 
more  than  50%  and 
less  than  100%  in 
One  Class  of  Ser¬ 

vice 

— 

14 

3 

204 

221 

Number  working 
Plurality  of  time  in 
One  Class  of  Ser¬ 

vice 

— 

1 

— 

5 

6 

Total  Unassigned 

men 

A  T  J 

•  . 

22 

i  i 

•  ►-* 
o 

< 

244 

276 

4.  In  addition  to  the  unassigned  extra  men,  the 


42  regularly  Assigned  Conductors  and  Brakemen  are 
also  subject  to  call  for  extra  service,  The  Trainmen, 
although  holding  regularly  assigned  positions  either  as 
Road  or  Yard  Brakemen,  are  also  referred  to  as  “Extra 
Conductors”  because  they  may  be  called  for  extra  service 
as  Conductors  and  have  qualified  themselves  to  work  as 
Conductors  by  passing  an  examination.  Many  of  them 
work  exclusively  as  Assigned  Brakemen,  but  they  are  nev¬ 
ertheless  referred  to  as  Extra  Conductors  because  thev  mav 

A?  %/ 

be  called  to  render  extra  service  as  Conductors. 

5.  Both  the  contesting  organizations  agree  that  the  Road 
Conductors  employed  by  the  Pittsburgh  and  Lake  Erie 
Railroad  Company  are  a  craft  or  class  of  employees  within 
the  meaning  of  the  Railway  Labor  Act.  They  are  in  dis¬ 
agreement  only  as  to  whether  Emergency  or  Extra  Conduc¬ 
tors  are  eligible  to  participate  in  choosing  representatives 
of  this  craft  or  class. 

6.  Road  Brakemen,  Flagmen  and  Baggagemen,  are 
another  such  craft  or  class,  commonly  known  as  Trainmen. 
These  employees  on  the  Pittsburgh  and  Lake  Erie  Railroad 
are  now  represented  by  the  Brotherhood  of  Railroad  Train- 
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men,  and  this  representation  is  not  in  dispute  in  the  present 
case.1 

7.  On  most  of  the  railroads  of  the  United  States  Yard¬ 
men  constitute  another  such  craft  or  class.  It  includes 
Yard  Foremen  or  Yard  Conductors,  Yard  Brakemen  or 
Yai^d  Helpers,  and  usually  also  Switchtenders.  On  the 
Pittsburgh  and  Lake  Erie,  however,  the  National  Media¬ 
tion  Board  certified,  as  a  result  of  an  election  held  in  Feb¬ 
ruary  1935,  that  the  Order  of  Bail  wav  Conductors  was  dulv 
designated  and  authorized  to  represent  Yard  Conductors 
(Yard  Foremen)  and  that  the  Brotherhood  of  Railroad 
Trainmen  was  the  duly  designated  and  authorized  repre¬ 
sentative  of  the  Yard  Brakemen  and  the  Switchtenders. 

81  To  support  its  challenge  of  the  right  of  the  Order  of 
Railway  Conductors  to  represent  the  Road  Conductors,  the 
Brotherhood  of  Railroad  Trainmen  submitted  authoriza¬ 
tions  signed  by  what  it  claims  is  a  majority  of  both  the  Road 
Conductors  and  Yard  Conductors.  The  Brotherhood  also 
submitted  authorizations  from  a  large  number  of  Yard 
Brakemen  and  Switchtenders  whom  it  already  represents. 

9.  For  many  years  prior  to  1935  the  Pittsburgh 
43  and  Lake  Erie  Railroad  Company  made  and  main¬ 
tained  joint  working  agreements  with  the  Conduc¬ 
tors,  Trainmen  and  Yardmen  represented  by  the  Order  of 
Railway  Conductors  and  the  Brotherhood  of  Railroad 
Trainmen.  In  negotiating  these  agreements  the  Order  of 
Railway  Conductors  represented  the  Road  Conductors. 
The  Brotherhood  of  Railroad  Trainmen  negotiated  for  and 
represented  the  Trainmen  and  the  Yardmen  including 
Switchtenders.  The  agreement  dated  August  17,  1920,  was 
signed  “For  the  Conductors’’  by  a  Deputy  President  and 
a  General  Chairman  of  the  Order  of  Railway  Conductors, 

and  “For  the  Trainmen  and  Yardmen’’  bv  a  Vice  Presi- 

• 

dent  and  a  General  Chairman  of  the  Brotherhood  of  Rail¬ 
road  Trainmen.  The  last  of  these  joint  agreements,  dated 
January  12, 1928,  continued  the  same  representation  by  the 
respective  organizations,  and  were  signed  by  General  Chair- 

1  After  hearings  in  the  present  case  were  completed,  the  Order  of  Railway 
Conductors  filed  a  request  with  the  Board  to  investigate  a  representation  dis¬ 
pute  among  these  Road  Trainmen,  and  this  case  is  now  pending  before  the 
Board  (Case  No.  R-465). 
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man  of  the  Order  and  of  the  Brotherhood  although  the  sig¬ 
natures  were  under  the  heading  “For  the  Employees.'’ 

10.  In  January,  1935,  the  Order  of  Railway  Conductors 
invoked  the  services  of  the  Board  in  behalf  of  the  Road  and 
Yard  Conductors,  Road  and  Yard  Brakemen,  Train  Bag¬ 
gagemen,  Ticket  Collectors,  and  Switchtenders  employed 
by  the  Pittsburgh  and  Lake  Erie  Railroad  to  settle  a  dis¬ 
pute  as  to  who  may  properly  represent  these  employees  in 
accordance  with  Section  2,  Ninth,  of  the  Railway  Labor 
Act.  The  Board  assigned  a  mediator  to  investigate,  and 
he  reported  that  the  parties  were  in  dispute  as  to  the  allo¬ 
cation  of  the  various  employees  into  crafts  or  classes  for 
representation  and  voting  purposes,  and  would  not  agree 
on  lists  of  eligible  voters.  At  that  time  the  National  Me¬ 
diation  Board  was  new’  to  its  duties,  having  been  in  office 
only  about  five  months,  and  it  had  not  yet  developed  pro¬ 
cedures  for  holding  hearings  in  order  to  determine  the 
crafts  or  classes  of  employees  involved  in  representation 
disputes.  On  account  of  the  unusual  conditions  on  this 
railroad  and  in  the  absence  of  data  as  to  customary  group¬ 
ing  of  employees  into  crafts  or  classes  for  representation 
purposes  the  Board  instructed  the  mediator  to  vote  the  em¬ 
ployees  in  each  of  seven  occupations  separately.  The  re¬ 
sult  of  the  election  was  as  follows: 


Number  of  employees  voting  for  the  contesting 

organizations : 


For  the 

Order  of 
Railway  Con¬ 
ductors 

For  the 
Brother¬ 
hood  of 
Rail¬ 
road 
Train¬ 

Void 

ballots 

Number  of 
employees 
eligible 
to  vote 

men 

Road  Conductors 

33 

15 

48 

Yard  Conductors 
Road  Brakemen — 

51 

57 

114 

Flagmen 

42 

61 

105 

Yard  Brakemen 

118 

320 

1 

448 

Train  Baggagemen 

4 

11 

15 

Ticket  Collectors 

3 

0 

3 

Sw’itchtenders 

8 

15 

27 

44  11.  On  the  basis  of  this  election  the  Board  certified 

that  the  Order  of  Railway  Conductors  was  duly  des- 
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ignated  and  authorized  to  represent  the  Road  Conductors 
and  the  Ticket  Collectors,  and  that  the  Brotherhood  of 
Railroad  Trainmen  was  duly  designated  and  authorized  to 
represent  the  Road  Brakemen  and  Flagmen,  Yard  Brake- 
men,  Train  Baggagemen,  and  Switchtenders.  No  certifica¬ 
tion  was  made  for  the  Yard  Conductors,  because  neither  of 
the  contesting  organizations  received  a  majority  vote  of 
those  eligible.  Although  the  Brotherhood  received  57 
votes  as  compared  to  51  for  the  Order  of  Railway  Conduc¬ 
tors,  the  Board  at  that  time  held  that  a  majority  of  those 
eligible  was  necessary1 

12.  Subsequently  the  Order  of  Railway  Conductors  again 
invoked  the  services  of  the  Board  to  settle  a  dispute  as  to 
whb  may  properly  represent  the  Yard  Conductors  (Fore¬ 
men).  The  Board  assigned  a  mediator  to  investigate  and 
took  a  secret  ballot.  The  election  resulted  as  follows : 

Number  of  employees  voting  for  contesting 


organizations : 

For  the 

For  the 

Void 

Number  of 

Yard  Conductors 

Order  of 
Railway  Con¬ 
ductors 

Brother¬ 
hood  of 
Rail¬ 
road 
Train¬ 
men 

ballots 

employees 
eligible 
lo  vote 

(Foremen) 

73 

2 

2 

114 

On  the  basis  of  this  election  the  Board  certified  that  the 
Order  of  Railway  Conductors  was  duly  designated  and 
authorized  to  represent  the  Yard  Conductors  (Foremen). 
(Case  No.  R-114,  Certification,  September  28,  1935.) 

13.  Upon  receipt  of  this  certification  the  Order  of  Rail¬ 
way  Conductors  gave  due  notice,  in  accordance  with  the 
terms  of  the  joint  agreement  with  the  Carrier  dated  Janu¬ 
ary  12,  1928  above  referred  to,  that  it  desired  a  separate 
agreement  for  the  employees  it  represented,  and  such  a 

1  “Tn  some  elections  heretofore  held  the  Board  has  ruled,  for  administrative 
reasons,  that  it  would  not  certify  as  the  choice  of  representative  by  em¬ 
ployees  any  individual  or  organization  which  failed  to  receive  a  majority  of 
the  eligible  votes.  By  judicial  decision  and  opinion  of  competent  counsel, 
the  Board  is  constrained  now  to  hold  that  where  a  majority  of  the  eligible 
voters  participate  in  the  election  and  all  are  given  opportunity  so  to  vote,  a 
majority  of  the  legal  votes  cast  will  determine  the  right  to  certification  by 
the  Board  of  the  representation  chosen  by  the  class  or  craft.”  Second  An¬ 
nual  Report  of  the  National  Mediation  Board,  1936.  p.  11. 
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separate  agreement  was  entered  into  November  17,  1936, 
covering  Conductors,  Assistant  Conductors,  Ticket  Collec¬ 
tors,  and  Yard  Conductors  (Yard  Foremen).  At  the  pres¬ 
ent  time,  therefore,  the  Road  Trainmen,  Yard  Helpers 
(Brakeinen)  and  Switchtenders  are  still  working  under 
the  provisions  of  the  joint  agreement  of  January  12,  193S, 
while  the  Road  Conductors,  and  Yard  Conductors  (Fore¬ 
men)  work  under  the  Conductors’  agreement  of  No- 
45  vember  17,  1936. 

14.  Prior  to  1920  yardmen  were  treated  as  sepa¬ 
rate  and  distinct  from  the  road  employees.  A  joint  agree¬ 
ment  covering  Conductors,  Trainmen,  and  Yardmen,  dated 
May  10,  1915,  provided:  “Yardmen  will  not  be  entitled  to 
road  promotion  nor  roadmen  to  yard  promotion.”  In  1920 
many  of  the  Trainmen  employed  by  the  Pittsburgh  and 
Lake  Erie  Railroad  participated  in  an  unauthorized  or  out¬ 
law  strike.  As  a  result  of  this  strike  the  seniority  rosters 
of  the  employees  in  road  and  yard  service  were  combined, 
and  the  agreement  was  modified  to  require  employees  to  ac¬ 
cept  calls  for  either  service.  Article  19  of  both  the  Conduc¬ 
tors’  and  the  Trainmen’s  agreements  now  provides  that 
men  “will  respond  to  calls  for  train  or  yard  service,  ac¬ 
cepting  the  service  for  which  called.” 

15.  Both  agreements  provide  that  promotion,  demotion 
and  layoff  shall  be  governed  by  seniority  in  employment 
with  the  Carrier  and  that  seniority  rosters  shall  be  main¬ 
tained  and  posted,  giving  dates  of  entering  service,  dates 
of  promotion,  demotion,  etc.  By  the  following  paragraph 
of  Article  16  of  both  agreements  the  seniority  rights  of  the 
Roadmen  and  Yardmen  are  combined: 

“Effective  Friday,  May  7,  1920,  at  12:00  (o’clock)  noon, 
all  yard,  all  freight  and  all  passenger  service  will  be  com¬ 
bined  into  one  seniority  pool  for  foremen,  helpers,  conduc¬ 
tors,  baggagemen  and  brakemen.” 

As  a  result  of  this  provision  the  seniority  rosters  indi¬ 
cate  that  each  of  the  employees  has  seniority  rights  under 
both  agreements,  in  Road  as  well  as  Yard  Service,  and  in 
from  three  to  five  occupations.  Following  is  a  sample  of  the 
standing  of  the  employees  on  the  rosters  of  the  different 
occupations,  indicated  by  numbers : 
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NAME  ROSTER  NUMBERS 


Brake- 

Flag 

-  Fore¬ 

Con¬ 

Pass. 

Pass. 

man 

man 

man 

ductor 

Conductor 

Flag¬ 

man 

Durbin,  William  G. 

1 

1 

67 

8 

1 

Duncan,  William 

o 

o 

a* 

68 

9 

2 

Judge,  James 

3 

3 

67 

2 

4 

Steen,  Harry  M. 

Fisher,  Frank  D. 

9 

70 

1 

32 

25 

4 

48 

Forfeited 

1 

Jacobs,  John  C. 

12 

72 

4 

33 

Restricted 

Stoner,  Samuel  J. 

14 

9 

69 

10 

Forfeited 

Umbarger,  Ernest  R. 

16 

74 

7 

Excused 

Cossel,  William 

20 

77 

9 

Restricted  to 
Yard  Service 

Zimmerman,  James  M. 

22 

15 

Forfeited 

tt° 

46  i  16.  The  occupations  listed  on  the  seniority 

rosters 

like  the  list  of  occupations  in  schedules  showing 
rates  of  pay,  are  not  crafts,  or  classes  for  the  purposes  of 
representation  under  the  Railway  Labor  Act.  It  is  ad¬ 
mitted  that  Road  Conductors  is  a  single  craft  or  class  yet 
the  seniority  rights  of  Passenger  Conductors  and  Freight 
Conductors  are  separate  and  different  on  this  roster.  Pas¬ 
senger  Flagmen  and  Brakemen,  together  with  the  Road 
Freight  Brakemen  and  Flagmen  also  constitute  a  single 
craft  or  class  of  Road  Trainmen,  and  the  Yard  Brakemen 
are  represented  separately.  The  standing  on  the  occupa¬ 
tional  rosters  merely  indicates  the  priority  rights  of  the 
employees  in  each  occupation  regardless  of  their  craft  or 
class  for  representation  purposes.  Nor  do  these  seniority 
rosters  indicate  which  are  Regularly  Assigned  men  and 
which  Extra  men.  When  vacancies  on  regular  crews  occur 
they  are  advertised  by  a  bulletin,  and  the  men  bid  for  the 
jobs.  The  agreements  provide  that  the  senior  qualified 
bidder  is  entitled  to  the  assignment.  An  employee  laid  off 
may  also  displace  any  employee  in  a  lower  rated  occupa¬ 
tion  where  he  has  prior  rights.  Thus  it  works  out  that  the 
regularly  assigned  men  on  both  yard  and  road  crews  are 
the  senior  Conductors  and  the  senior  Brakemen.  Further, 
it  is  provided  in  both  agreements  that  when  a  temporary 
vacancy  occurs  for  a  conductor  on  a  regular  crew,  the  old¬ 
est  (i.  e.  in  seniority  standing)  Extra  Conductor  working 
on  the  crew  shall  be  the  first  choice  to  fill  the  vacancy.  That 
is  to  say,  qualified  brakemen  assigned  to  regular  crews 
have  preference  over  others  in  filling  temporary  vacancies 
both  in  road  and  yard  service.  They  are  referred  to  as 
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Extra  Conductors  even  while  holding  regular  positions  as 
Brakemen. 

17.  By  the  Trainmen’s  agreement  (Article  34  (e))  all 
Brakemen  are  required  to  take  an  examination  for  promo¬ 
tion  to  “conductorship  or  yard  foreman”,  on  ten  days’  no¬ 
tice  given  by  the  Carrier.  “ Failing  to  pass  the  first  ex¬ 
amination,  he  will  be  given  thirty  (30)  days  to  further  pre¬ 
pare  himself  .  .  .  Failing  to  pass  the  second  examination 
he  may  be  dismissed  from  the  service  .  .  .  When  a  train¬ 
man  passes  an  examination  for  promotion  to  conductorship 
he  will  receive  a  certification  giving  the  date  of  such  exami¬ 
nation,  and  his  promotion  will  date  from  that  time.” 
Trainmen  thus  qualifying  for  conductorship  on  the  road  or 
for  yard  foremanship  continue  to  work  as  Brakemen  after 
they  have  qualified,  but  are  subject  to  call  for  work  as 
emergency  or  extra  conductors  until  such  time  as  their 
seniority  enables  them  to  secure  a  regular  assignment. 
They  are,  however,  referred  to  as  Promoted  Conductors  or 
Extra  Conductors  because  they  have  qualified  for  promo¬ 
tion  and  are  required  to  answer  calls  to  work  as  Extra 
Conductors. 

47  Conclusions 

No  one  who  has  read  the  record  can  doubt  that  a  dis¬ 
pute  as  to  representation  exists  among  the  road  conductors 
and  yard  employees  of  the  Pittsburgh  and  Lake  Erie  Rail¬ 
road  Company.  If  the  evidence  were  held  not  to  support 
this  conclusion,  it  could  only  be  on  the  ground  that  the  word 
“dispute”  is  too  mild  to  describe  the  conflicts  among  these 
employees  as  to  whether  the  Order  of  Railway  Conductors 
or  the  Brotherhood  of  Railroad  Trainmen  shall  represent 
them.  In  the  “Ruling  on  Motion,  Case  R-290,  August  31. 
1937,”  the  reasons  for  holding  that  a  dispute  exists  wer-' 
given  in  detail,  and  they  need  not  be  repeated  here. 

With  rspect  to  the  crafts  or  classes  of  employees  whose 
representation  is  in  dispute,  the  unusual  conditions  on  this 
railroad,  the  use  of  yardmen  on  road  crews  and  vice  versa, 
the  combination  of  all  classes  of  service  into  one  seniority 
pool,  and  the  use  of  regularly  assigned  employees  to  work 
as  Extra  men  in  any  class  of  service,  might  support  a  con¬ 
clusion  that  all  the  employees  here  involved  should  be  voted 
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together  as  one  craft  or  class  and  one  representative  cer¬ 
tified  for  all  of  them.  Perhaps  this  would  be  the  best  solu¬ 
tion  of  the  representation  problem  on  this  railroad.  But 
unless  the  parties  to  the  dispute  themselves  agree  on  an 
eligible  list  of  voters  that  will  merge  them  into  one  craft  or 
class  for  representation  purposes,  the  National  Mediation 
Board  feels  itself  constrained  by  the  Railway  Labor  Act  to 
vote  them  in  separate  crafts  or  classes  as  established  by 
custom  and  practice,  and  to  certify  representatives  sepa¬ 
rately  for  each  such  craft  or  class.  We  can  and  do  recom¬ 
mend  that  the  parties  mutually  agree  to  take  one  ballot  of 
all  the  Conductors  and  Trainmen,  including  the  Road 
Brakemen  who  are  involved  in  another  case.  But  we  are  of 
the  opinion  that  we  lack  the  authority  to  designate  a  list  of 
eligible  voters  based  on  such  a  merger  of  crafts  and  classes. 

That  the  Road  Conductors  constitute  a  distinct  craft  or 
class  within  the  meaning  of  the  Railway  Labor  Act  is  ad¬ 
mitted  by  the  parties  to  the  dispute.  But  because  these 
men  sometimes  also  work  as  Yard  Foremen  and  some  of 
the  latter,  as  well  as  the  Helpers  and  Road  Brakemen, 
sometimes  work  as  Road  Conductors,  there  is  disagreement 
as  to  the  individuals  who  are  eligible  to  participate  in 
choosing  the  representatives  of  the  Road  Conductors.  The 
Board  is  of  the  opinion  that  Regularly  Assigned  Road  Con¬ 
ductors  are  clearlv  entitled  to  vote  in  this  craft  or  class. 
Contrariwise,  any  men  regularly  assigned  to  other  crafts 
or  classes  can  not  be  permitted  to  vote  for  representatives 
of  Road  Conductors,  as  they  vote  with  the  crafts  to  which 
they  are  assigned,  and  can  not  have  a  double  vote  and 
double  representation. 

The  unassigned  Extra  Men  who  perform  service 
48  in  more  than  one  craft  or  class,  however,  must  be 
allocated  to  the  one  in  which  they  perform  a  pre¬ 
ponderant  amount  of  service.  Otherwise  they  would  have 
no  vote  at  all,  and  it  is  reasonable  to  assume  that  their 
main  interest  is  in  the  craft  or  class  in  which  they  do  most 
of  their  work.  This  has  been  the  general  practice  followed 
by  the  Board  in  voting  unassigned  employees  who  perform 
service  in  more  than  one  craft  or  class,  and  many  elections 
have  been  held  in  which  the  Order  of  Railway  Conductors 
and  the  Brotherhood  of  Railroad  Trainmen,  as  well  as  the 
other  railroad  labor  organizations,  have  mutually  agreed 
to  vote  such  part-time  men  on  this  basis. 
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The  Road  Conductors  being  a  separate  craft  or  class, 
the  question  remains  whether  the  Yardmen,  i.  e.,  the  Fore¬ 
men,  Helpers  and  Switchtenders  are  a  single  craft  or  class, 
or  whether  the  Yard  Foremen  should  be  voted  separately 
as  a  distinct  craft  or  class.  The  contention  of  the  Order  of 
Railway  Conductors  that  Yard  Conductors  or  Foremen 
have  for  many  years  been  established  as  a  separate  craft 
by  custom  and  practice  is  not  supported  by  the  evidence. 
For  more  than  twenty  years  prior  to  1935,  all  yardmen  on 
the  Pittsburgh  and  Lake  Erie  were  treated  as  one  craft 
or  class  under  the  joint  working  agreements,  and  they 
were  represented  by  one  labor  organization.  On  all  the 
first  class  railroads  of  the  country,  with  rare  exceptions, 
Yard  Foremen  and  Helpers  are  similarly  represented 
under  working  agreements  which  treat  them  as  a  single 
craft.  Table  X  in  the  published  annual  reports  of  the 
Board  lists  the  agreements  of  each  of  those  carriers  with 
their  yard  service  employees,  and  shows  plainly  that  the 
established  practice  on  almost  all  the  roads  is  to  have  one 
agreement  covering  Yard  Foremen  and  Helpers  as  a  uni¬ 
fied  craft  or  class.1 

The  exceptions  were  in  the  main  created  by  the  Board 
itself  in  1935  when  it  voted  Yard  Foremen  separately  from 
other  Yardmen  in  a  number  of  elections.  That  this  policy 
was  erroneous  was  soon  proved  by  experience.  In  its  First 
Annual  Report  the  Board  discussed  this  experience  and 
gave  notice  of  its  intention  thereafter  to  maintain  the  cus¬ 
tomary  grouping  of  crafts  or  classes  as  established  by  ac¬ 
cepted  practice: 

“On  the  basis  of  the  whole  year’s  experience  in  dealing 
with  these  problems,  the  Board  is  impressed  that  the  ten¬ 
dency  to  divide  and  further  subdivide  established  and 
recognized  crafts  and  classes  of  employees  has  al- 
49  ready  gone  too  far,  and  threatens  to  defeat  the  main 
purposes  of  the  Railway  Labor  Act,  namely,  the 
making  and  maintaining  of  agreements  covering  rates  of 
pay,  rules,  and  working  conditions  and  the  avoidance  of 
labor  disputes.  We  have  also  been  informed  by  the  man¬ 
agement  in  some  cases  that  such  subdivisions  tend  to  inter¬ 
fere  "with  the  efficiency  of  operations. 

i  Switchtenders  are  sometimes  separated,  but  in  the  present  case  there 
has  been  no  contention  that  the  switchtenders  do  not  belong  together  with 
the  Yard  Helpers  or  that  they  are  a  separate  craft  or  class. 
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“The  Board  is  inclined,  therefore,  during  the  coming 
year  to  avoid  unnecessary  multiplication  of  subcrafts  and 
subclasses,  and  to  maintain,  so  far  as  possible,  the  cus¬ 
tomary  grouping  of  employees  into  crafts  and  classes  as 
it  has  been  established  by  accepted  practice  over  a  period 
of  years  in  the  making  of  wage  and  rule  agreements.”1 

Subsequent  to  this  announcement  of  policy  the  Order  of 
Railway  Conductors  filed  applications  in  several  cases  re¬ 
questing  the  Board  to  investigate  representation  disputes 
among  Yard  Foremen  only  and  to  certify  representatives 
of  these  employees  separately  from  the  other  Yardmen. 
The  Board  returned  these  applications  with  a  statement 
that  pursuant  to  its  announced  policy  it  could  not  accept 
such  applications  for  only  a  part  of  the  craft  or  class  of 
Yardmen.  The  Order  of  Railway  Conductors  thereupon 
amended  its  applications  to  include  all  Yardmen  as  one 
craft  or  class,  and  they  were  voted  and  their  representa¬ 
tives  certified  accordingly.2  In  one  case  the  Order  of  Rail- 
wav  Conductors  and  the  Brotherhood  mutuallv  agreed  on 
an  eligible  list  of  voters  that  included  Yard  Foremen, 
Helpers  and  Switchtenders  as  a  single  craft  or  class  of 
Yardmen.3  In  another  case  the  Brotherhood  of  Railroad 
Trainmen  invoked  the  Board’s  services  to  vote  Yard  Con¬ 
ductors  separately,  but  upon  the  Board’s  request  this  ap¬ 
plication  was  amended  to  vote  all  the  Yardmen  together, 
and  the  representatives  were  certified  accordingly.4  In  all 
elections  held  by  the  Board  subsequent  to  1935  the  Board 
hak  uniformlv  treated  Yardmen  as  a  single  craft  or  class 
in  accordance  with  the  general  practice  as  it  existed  on  the 
railroads  of  the  country  prior  to  1935. 

Since  the  Railway  Labor  Act  was  amended  in  1934  to 
provide  for  the  settlement  of  repres  entation  disputes  by 
taking  secret  ballots  of  employees,  the  National  Mediation 
Board  has  conducted  fifteen  other  elections  among 
50  Yardmen  at  the  request  of  the  Switchmen’s  Union 
of  North  America.  As  its  name  indicates  this  Union 
represents  yard  switching  crews,  and  in  all  of  its  thirty-five 

i  Page  21. 

-Case  R-2J3,  Indiana  Harbor  Belt;  Case  R-359,  Chicago,  Louisville  &  In¬ 
dianapolis  Railroad;  Case  R-4S5,  Monongahela  Railroad. 

•"  Case  R-443,  Jacksonville  Terminal  Company. 

*  Case  R-244,  Norfolk  and  Portsmouth  Belt  Railway. 
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years  of  existence  it  has  represented  both  Yard  Foremen 
and  Helpers  as  one  craft  or  class  of  switchmen,  and  all 
its  agreements  with  carriers  are  made  on  this  basis.  In  all 
the  fifteen  cases,  both  the  Switchmen’s  Union  and  the 
organizations  with  which  it  was  in  dispute  agreed  that 
Yardmen  or  Switchmen  constitute  a  single  craft  or  class, 
and  the  vote  was  taken  and  representatives  certified  ac¬ 
cordingly.1  In  addition  the  Board  has  conducted  eleven 
elections  among  Yardmen  at  the  request  of  the  Brother¬ 
hood  of  Railroad  Trainmen.  In  all  of  these  the  Yardmen 
were  voted  as  a  single  craft  or  class.2 

The  United  States  Board  of  Mediation,  functioning  under 
the  Railway  Labor  Act  from  1926  to  1934,  settled  three 
representation  disputes  among  Yardmen  by  means  of  elec¬ 
tions  agreed  to  by  the  parties.  In  all  three  cases  the  Yard 
Foremen  and  Helpers  were  voted  together  as  one  craft 
or  class  on  one  ballot.3  The  United  States  Railroad  Labor 
Board  which  preceded  the  United  States  Board  of  Media¬ 
tion  ordered  elections  in  a  number  of  cases  involving 
representation  disputes  among  Switchmen  or  Yardmen.  In 
each  instance  where  elections  were  held,  Yardmen  were 
voted  on  one  ballot  as  one  craft  or  class,  Foremen  and 
Helpers  together.4 

In  view  of  all  circumstances  of  the  present  case,  as  well 
as  the  customary  practices  and  established  precedents,  the 
National  Mediation  Board  is  of  the  opinion  that  the  Yard 
Foremen  or  Yard  Conductors  do  not  constitute  a  craft  or 
class  within  the  meaning  of  the  Railway  Labor  Act.  They 
are  but  a  part  of  the  craft  or  class  of  Yardmen  or  Switch¬ 
men  which  by  long  established  custom  and  practice  in¬ 
cludes  both  Foremen  and  Helpers.  A  single  ballot  must 
therefore  be  taken  of  all  the  Yardmen,  including  the 
Switchtenders  whose  status  as  Yardmen  on  this  railroad  is 
not  questioned.  All  employees  regularly  assigned  to  ser¬ 
vice  as  Yardmen  are  entitled  to  participate  in  the  election 
and,  as  in  the  case  of  the  Road  Conductors,  such  unassigned 
extra  men  as  devote  a  preponderant  amount  of  service  to 
yard  work  are  also  eligible. 

1  Cases  R-24,  25,  27,  48,  135,  140,  148,  149,  180,  199,  204,  276,  302,  408. 

2  Cases  R-155,  177,  229,  243,  244,  261,  300,  318,  323,  341,  399. 

3  U.  S.  Board  of  Mediation  Cases  C-133,  C-553  and  C-863. 

*  U.  S.  Labor  Board  Decisions  2558,  3083,  3165,  3286,  3316,  4158. 
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Tihe  interchangeable  duties  of  the  employees  in  the  vari¬ 
ous  classes  of  service  and  the  use  of  the  “Common  Extra 
Board”  on  this  railroad  make  it  extremely  difficult  to  dis¬ 
tinguish  the  crafts  or  classes  of  employees  for  purposes  of 
representation  under  the  Railway  Labor  Act.  As  sug¬ 
gested  above  the  contesting  organizations  might  be  best 
advised  to  agree  to  vote  all  the  employees  involved  in  the 
dispute  as  a  single  craft  or  class.  But  in  view  of  the 
51  1  provision,  in  the  Act  that  each  craft  or  class  shall 
have  the  right  to  designate  representatives,  it  is  the 
judgment  of  the  Board  that  the  facts  in  the  case  establish 
that  the  representation  of  two  crafts  or  classes  of  em¬ 
ployees  are  in  dispute: 

1.  Road  Conductors 

2.  Yardmen  (Foremen,  Helpers  and  Switchtenders) 

The  contention  that  employees  who  have  worked  both  as 
Yardmen  and  as  Roadmen  “shall  be  allocated  to  that  class 
wherein  thev  mav  choose  to  vote”  cannot  be  sustained  be- 
cause  most  of  the  Yardmen  and  Roadmen  have  already  been 
allocated  by  accepting  regular  assignments  to  work  either 
on  Road  or  on  Yard  Crews.  To  permit  them  to  shift  from 
the  craft  or  class  to  which  they  are  regularly  assigned  in 
order  to  participate  in  an  election  in  another  craft  would 
result  in  encouraging  colonizing  of  voters. 

With  respect  to  unassigned  Extra  men  who  perform  ser¬ 
vice  in  more  than  one  craft  or  class  the  Board  in  Cases 
R-125  and  R-166,  has  fully  considered  and  discussed  the 
reasons  for  limiting  the  voting  of  these  Extra  men  to  the 
craft  or  class  in  which  they  render  a  preponderant  amount 
of  service.  These  two  cases  were  heard  together  with 
the  present  case,  and  the  reasons  there  given  for  avoiding 
double  voting  and  double  representation  on  the  part  of  em¬ 
ployees  who  render  extra  service  in  more  than  one  craft 
or  class  are  equally  applicable  to  the  present  case. 

A  mediator  will  be  assigned  to  conduct  the  election  in  ac¬ 
cordance  with  this  decision. 

By  order  of  the  National  Mediation  Board; 

ROBERT  F.  COLE 
Secretary 
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52  Plaintiffs’  Exhibit  “ Br\ 

Filed  November  25  1938 

Before  The  National  Mediation  Board. 

Case  No.  R-290 

In  the  matter  of  Representation  of  Employees  of  the 
Pittsburgh  and  Lake  Erie  Railroad  Company  Road 
Conductors,  Yard  Foremen,  Helpers  and  Switch- 
tenders. 

Objection  and  protest  of  Order  of  Railway  Conductors, 
Robert  D.  Bell,  Raymond  T.  Lynch  and  David  H. 
Sims,  to  election  for  representative  of  the  craft  of  yard 
conductors  (foremen)  on  the  Pittsburgh  and  Lake  Erie 
Railroad. 

Come  now  the  Order  of  Railway  Conductors,  Robert  D. 
Bell,  Raymond  T.  Lynch  and  David  H.  Sims,  by  their  attor¬ 
neys,  and  object  to  and  protest  election  to  be  held  for  repre¬ 
sentative  of  craft  or  class  of  yard  conductors  (foremen), 
and  in  support  thereof,  state: 

1.  The  protestant,  Order  of  Railway  Conductors,  is  the 
duly  designated  representative  of  the  employees  of  the 
craft  or  class  of  yard  conductors  (foremen)  of  the  Pitts¬ 
burgh  and  Lake  Erie  Railroad,  having  heretofore  been  duly 
designated  as  such  representative  by  certificate  duly  issued 
by  the  National  Mediation  Board  on  September  28,  1935,  in 
Case  No.  R-114;  as  such  representative  it  negotiated  and 
executed  with  the  Pittsburgh  and  Lake  Erie  Railroad  a  cer¬ 
tain  agreement  effective  November  17,  1936,  covering 
wages,  rules  and  working  conditions  of  the  employees  of 
said  carrier  in  the  craft  or  class  of  yard  conductors  (fore¬ 
men),  which  said  agreement  is  now  in  force  and  effect. 

2.  The  protestants,  Robert  D.  Bell,  Raymond  T. 

53  Lynch  and  David  II.  Sims,  are  severally  employees 
of  the  Pittsburgh  and  Lake  Erie  Railroad,  being 

employed  as  yard  conductors  (foremen)  and  actually  en¬ 
gaged  in  working  as  yard  conductors  (foremen)  in  the  sev¬ 
eral  yards  of  the  said  railroad;  as  such  employees  actually 
employed  in  the  craft  or  class  of  yard  conductors  (fore¬ 
men)  on  said  railroad,  the  terms  and  conditions  of  their 
employment  are  governed  by  the  agreement  negotiated  and 
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executed  by  and  between  the  Order  of  Railway  Conductors 
and  the  said  Pittsburgh  and  Lake  Erie  Railroad,  effective 
November  17,  1936,  and  they  are  entitled  to  the  benefits 
and  privileges  inuring  to  them  and  each  of  them  by  the 
terms  thereof. 

3.  These  protestants  are  advised  that  notice  has  been 
given,  or  is  about  to  be  given,  by  the  National  Mediation 
Board  of  an  election  to  be  held  on  the  Pittsburgh  and  Lake 
Erie  Railroad,  beginning  at  McKees  Rocks,  Pennsylvania, 
on  November  10,  1938,  for  the  selection  and  designation  of 
the  representative  of  the  craft  or  class  of  yard  conductors 
(foremen),  and  that  in  making  up  the  list  of  employees 
eligible  to  vote  in  said  election  this  Board  has  ruled  that 
yard  brakemen  (helpers)  and  switchtenders,  shall  be  eli¬ 
gible  to  vote  for  the  representative  of  the  craft  or  class  of 
yard  conductors  (foremen),  as  hereinafter  more  particu¬ 
lar^  set  forth. 

• 

41  Further  in  support  of  their  objection  and  protest, 
these  protestants  specifically  except  to  and  protest  sev¬ 
erally  the  following  findings  and  conclusions  of  the  National 
Mediation  Board,  dated  July  14,  1938,  designated  “Direc¬ 
tion  of  Election  and  Designation  of  Eligible  Voters”,  filed 
in  Case  No.  R-290: 

Finding  of  Fact  No.  7 : 

“On  most  of  the  railroads  of  the  United  States 
54  Yardmen  constitute  another  such  craft  or  class.  It 
includes  Yard  Foremen  or  Yard  Conductors,  Yard 
Brakemen  or  Yard  Helpers,  and  usually  also  Switchten¬ 
ders.” 

Finding  of  Fact  No.  16: 

“The  occupations  listed  on  the  seniority  rosters  like  the 
list  of  occupations  in  schedules  showing  rates  of  pay,  are 
not  crafts  or  classes  for  the  purposes  of  representation 
under  the  Railway  Labor  Act.  *  *  *  The  standing  on  the 
occupational  rosters  merely  indicates  the  priority  rights  of 
the  employees  in  each  occupation  regardless  of  their  craft 
or  class  for  representation  purposes.” 

Conclusions : 

“With  respect  to  the  crafts  or  classes  of  employees 
whose  representation  is  in  dispute,  the  unusual  conditions 
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on  this  railroad,  the  use  of  yardmen  on  road  crews  and  vice 
versa,  the  combination  of  all  classes  of  service  into  one 
seniority  pool,  and  the  use  of  regularly  assigned  employees 
to  work  as  Extra  Men  in  any  class  of  service,  might  sup¬ 
port  a  conclusion  that  all  the  employees  here  involved 
should  be  voted  together  as  one  craft  or  class  and  one 
representative  certified  for  all  of  them.” 

“The  Road  Conductors  being  a  separate  craft  or  class, 
the  question  remains  whether  the  Yardmen,  i.  e.,  the  Fore¬ 
men,  Helpers  and  Switchtenders  are  a  single  craft  or  class, 
or  whether  the  Yard  Foremen  should  be  voted  separately 
as  a  distinct  craft  or  class.  The  contention  of  the  Order 
of  Railway  Conductors  that  Yard  Conductors  or  Foremen 
have  for  many  years  been  established  as  a  separate  craft 
by  custom  and  practice  is  not  supported  by  the  evidence. 
For  more  than  twenty  years  prior  to  1935,  all  yardmen  on 
the  Pittsburgh  and  Lake  Erie  were  treated  as  one  craft  or 
class  under  the  joint  working  agreements,  and  they  were 
represented  by  one  labor  organization.  On  all  the  first 
class  railroads  of  the  country,  with  rare  exceptions,  Yard 
Foremen  and  Helpers  are  similarly  represented  under 
working  agreements  which  treat  them  as  a  single  craft. 
Table  X  in  the  published  annual  reports  of  the  Board  lists 
the  agreements  of  each  of  these  carriers  with  their  yard 
service  employees,  and  shows  plainly  that  the  established 
practice  on  almost  all  the  roads  is  to  have  one  agreement 
covering  Yard  Foremen  and  Helpers  as  a  unified  craft  or 
class. 

“The  exceptions  were  in  the  main  created  by  the  Board 
itself  in  1935  when  it  voted  Yard  Foremen  separately  from 
other  Yardmen  in  a  number  of  elections.  That  this  policy 
was  erroneous  was  soon  proved  by  experience.” 

“In  view  of  all  circumstances  of  the  present  case,  as  well 
as  the  customary  practices  and  established  precedents,  the 
National  Mediation  Board  is  of  the  opinion  that  the  Yard 
Foremen  or  Yard  Conductors  do  not  constitute  a  craft  or 
class  within  the  meaning  of  the  Railway  Labor  Act.  They 
are  but  a  part  of  the  craft  or  class  of  Yardmen  or 
55  Switchmen  which  by  long  established  custom  and 
practice  includes  both  Foremen  and  Helpers.  A 
single  ballot  must  therefore  be  taken  of  all  the  Yardmen, 
including  the  Switchtenders  whose  status  as  Yardmen  on 
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this  railroad  is  not  questioned.  All  employees  regularly 
assigned  to  service  as  Yardmen  are  entitled  to  participate 
in  the  election  and,  as  in  the  case  of  the  Road  Conductors, 
such  unassigned  extra  men  as  devote  a  preponderant 
amount  of  service  to  yard  work  are  also  eligible. 

“The  interchangeable  duties  of  the  employees  in  the  vari¬ 
ous  classes  of  service  and  the  use  of  the  “Common  Extra 
Board”  on  this  railroad  make  it  extremely  difficult  to  dis¬ 
tinguish  the  crafts  or  classes  of  employees  for  purposes  of 
representation  under  the  Railway  Labor  Act.  As  sug¬ 
gested  above  the  contesting  organizations  might  be  best  ad¬ 
vised  to  agree  to  vote  all  the  employees  involved  in  the 
dispute  as  a  single  craft  or  class.  But  in  view  of  the  pro¬ 
vision  in  the  Act  that  each  craft  or  class  shall  have  the 
right  to  designate  representatives,  it  is  the  judgment  of 
the  Board  that  the  facts  in  the  case  establish  that  the  repre¬ 
sentation  of  two  crafts  or  classes  of  employees  are  in  dis¬ 
pute: 

“1.  Road  Conductors 

“2.  Yardmen  (Foremen,  Helpers  and  Switchtenders).” 
Each  and  every  of  the  aforesaid  findings  and  conclusions  of 
the  Nationlal  Mediation  Board  is  wholly  unsupported  by 
evidence,  is  contrary  to  the  evidence  before  the  said  Board, 
is  arbitrary  and  capricious,  contrary  to  law,  and  null  and 
void ;  and  said  Board  lacks  jurisdiction,  and  is  wholly  with¬ 
out  power  or  authority  to  make  such  findings  and  con¬ 
clusions. 

ORDER  OF  RAILWAY  CONDUCTORS 

ROBERT  D.  BELL 
RAYMOND  T.  LYNCH 
DAVID  H.  SIMS 

Bv  (s)  JOHN  M.  GRIMM 
(s)  GEO.  P.  HOOVER 
Their  Attorneys 


/ 


PLA-INTIFFS*  exhibit  "cw. 

^?t*c**^£*  -2? 


NATIONAL  MEDIATION  BOARD 

NO'ICE  OF  ELECTION 

To  Be  Held  Under  the 

RAILWAY  LABOR  ACT 

Involving 

1.  ROAD  PASSENGER  AND  FREIGHT  CONDUCTORS. 

2.  ROAD  FSENGER  AND  FREIGHT  BRAKEMEN,  FLAGMEN  AND  TRAIN  BAGGAGEMEN. 

3.  YARD  CONCTORS  OR  FOREMEN.  YARD  BRAKEMEN  OR  HELPERS  AND  SWITCH  TENDERS. 

EMPLOYEES  OF  THE 

PITTSBURGH  LIKE  ERIE  MUROM  COMPANY  and  LIKE  ERIE  I  EASTERN  RULROID  COMPANY 

NOVEMBER  10  to  23,  INCLUSIVE,  1938 


-rgh,  Pa. 
fber 


8,  1938. 


TO  ALL  CONCERNED: 

A  SECRET  BALLOT  will  be 
the  question  of  representation  as  su^ilroad  Trainmen, 
Mediation  Board  by  the  Brotherhoociiw-v  Conductors 
case  No.  R-290,  and  by  the  Order  y 
case  No.  R-465. 

Section  2,  Fourth,  of  the  Railway  fyA0?’  “  ^^o? 
June  21.  1934,  provides  that  “The  nj,  detemSTwhS 
class  of  employees  shall  have  the  :  class  foTthe  iTur- 
shall  be  the  representative  of  the  cn  P 

poses  of  this  Act.”  RAILWAY 

ATTENTION  IS  CALLED  TO  S*iSNc  <5Tat  t  RF 
LABOR  ACT,  PROVIDING  THAT  B?nCE  OR  COFR 
FREE  FROM  INTERFERENCE,  IlWpui  FOR  ANY 
CION,  ETC.;  ALSO  THAT  IT  IS  XJoay  WTTW  THF 
CARRIER  TO  INTERFERE  IN  A?  v.rc  ATTFN 
ORGANIZATION  OF  THE  EMPL&  iKcncnDv 
TION  IS  ALSO  CALLED  TO  ORDfoN  AUGUST  14 
TOE  NATIONAL  MEDIATION  BO.pTHE  CARRIER 


a  party  to  this  dispute,  if  it  so  desires,  may  appoint  an  ob- 
server  to  act  as  a  watcher  at  the  voting  place,  to  assist  in 
the  distribution,  collecting  and  counting  of  ballots,  and  in 
identifying  voters.  But  observers  must  do  no  electioneering, 
and  the  mediator  may  call  for  additional  assistance  where 
necessary  for  identification  purposed.  Observers  will  serve 
without  liability  or  expense  to  the  Government. 

C^der  of  Railway  Conductors  have  selected  MR.  C. 
H.  CRONIN  to  serve  as  official  observer  for  their  organi¬ 
zation. 


_  The  Brotherhood  of  Railroad  Trainmen  have  selected  MR. 

C.  K.  SHALLENBERGER  to  serve  as  official  observer  for 

their  organization.  ! 

5.  THE  OFFICIAL  BALLOTS.  The  ballots  to  be  used  in 
Uie  election  have  been  printed  by  the  National  Mediation 
Board.  The  ballots  for  each  craft  or  class  are  printed  in  ex¬ 
actly  the  same  type  and  in  the  same  form  as  the  Facsimile 
ballot,  shown  below,  however  the  ballots  for  each  craft  or 
class  will  be  printed  on  paper  differing  in  color. 

6.  VOTING— SECRECY  OF  BALLOT.  The  mediator  will 
personally  hand  the  ballot  to  each  voter  in  the  voting  place 
and  see  that  each  voter  personally  deposits  the  ballot  in  the 
ballot  box.  No  vote  will  be  deposited  in  the  ballot  box  except 
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operation  of  all  voters  is  asked,  and  are  urged  to  vote  as 
early  as  convenient  for  them  to  do  so.  Mediator  will  mail 
official  ballot  only  to  those  eligible  voters  who  are  unable  to 
vote  in  person  due  to  sickness  or  other  good  cause  beyond 
their  control. 


7.  REPORT  OF  ELECTION  RESULTS.  The  mediator 
will  count  and  tabulate  all  the  ballots  in  the  presence  of  party 
observers  at  the  Hotel  Keystone,  Pittsburgh,  Pa.  on  Novem¬ 
ber  25th,  1938.  A  report  giving  the  results  of  the  election 
will  be  made  by  the  mediator  on  a  form  prescribed  by  the 
Board  and  a  copy  will  be  furnished  to  the  parties  to  the 
dispute. 

8.  CERTIFICATION  OF  REPRESENTATIVES.  Proper 
certification  of  the  name  or  names  of  the  organizations  or 
individuals  that  have  been  designated  and  authorized  to  repre¬ 
sent  the  employees  involved  in  this  dispute  will  be  made  by 
the  National  Mediation  Board  to  the  parties  to  the  dispute, 
and  the  same  will  be  certified  to  the  carrier. 


9.  FINAL  DISPOSITION  OF  BALLOTS.  The  original 
ballots  and  the  tabulation  sheets,  together  with  the  report  of 
the  results  of  the  election  by  the  mediator  will  be  filed  with 
the  National  Mediation  Board  at  Washington,  D.  C.,  for  ref¬ 
erence  and  safe  keeping. 


MAjjsTTAWgP  CONTJLNcJWJ^JLx  CONDI- 

T^O^  OJ^,  all  the  USUAL  AN^?omary°rttl 
LETIN  BOARDS.  NO  ELECTIONE^^T^Sv  vt£?£ 
WILL  BE  PERiHTTED  WITHIN  %g£TAIJJ  *22? 
POLLING  PLACE.  AND  THE  ELEGF£fTTT  fSgf 
DUCTED  IN  SUCH  MANNER  tHvtpwpprpktf' 
INFLUENCE  OR  COERCION  ON  OF^f ’ 

CERS.  FOREMEN  OR  OTHERS  r  cnPFRVT?nRY 
CAPACITY  WILL  BE  AVOIDED.  SUPERVISORY 

orthrSt10oU^eZ“rBfa0rdU.,W^  *«•- 

foTlHlo^sULES  'to  govern  the  c"tion  ARE  AS 

1.  TIME  AND  PLACE  OF  ELE(L  t  ..  nf 

the  vote  will  be  by  ballot  box  at  the  Y‘  ,,  o* 

and  on  the  date  and  at  the  time  sho  ^ ?T 

ule,  which  will  be  carried  out  as  near,  p0^ibi^ng  SChed* 

VOTINC 

Date- 1938  CITY  PLACE 

Not.  10  McXees  Bocks _ C«booee.(Ger 

yard  office) 

Not.  II  McXees  Rocks _ Caboose.  (Ges 

yard  office) 

Pittsburgh - Passenger  Coj 

(Pgh.  trains  6;M 

Not.  14  East  Youngstown. _ C-: boose.  (Par 

track) 

Not.  IS  East  Youngstown.. -Caboose.  (Par 

track) 

Not.  16  New  Castle  Junct'n _ Caboose.  (Gen 

yard  office) 

Not.  17!  College - Caboose.  (Hot¬ 

house  track 

Not.  18  West  Aliguippa _ Caboose.  (Gen 

yud  »lf»  ■) 

Not.  19  McKeesport  _ Caboose.  (Nea 

freight  houi 

Not.  21  Monessen _ Room.  (Generi. 

office  bldg. 

Not.  22  1  Newell  _ Caboose.  (On 

at  YMCA) 

Not.  23  Dickerson  Run _ Caboose.  (Nea 

passenger  s' 

Not.  23  West  Newton _ Room.  (Sand  h< 


Not.  12 


6:30 


7:00 


TIME 


to  4:30  pjn. 


to  4:00  pjn. 


to  6:30  pjn. 


6:30  un.  to  4:30  pjn. 
7:00  a.m.  to  3:00  pan. 


6:45  Jum.  to  3:00  pjn. 


6:30 


to  1:00  pjn. 


6:30  un.  to  3:00  pjn. 
6:45  ajn.  to  4:30  pun. 


6:30 


to  4:00  pjn. 


7:00  aon.  to  4:00  pjn. 


7:00  ajn.  to  2:00  pjn. 
3:00 pjn.  to  6:00  pjn. 
The  employees 


2.  CRAFTS  OR  CLASSES  INVOIq 

eligible  to  vote  shall  be:  u' 

1.  Road  Passenger  and  Freight  ljuctors 

2-  T?ata  SSSLS?  ***  “d 

*•  »>*—  °r 

regularly  assigned  as  of  12:00  o’clockj  rwnher  31 

1938;  including  those  on  authorized  led0f*£bsenc?and/or 
sick  leave;  also  those  extra  employee^  have  performed 
service  m  any  of  the  foregoing  crafts  ,  e  during  the 
period  May  1,  1938,  to  October  31,  198^JJ  v7in  the 
craft  or  class  m  which  they  have  P-.^  the  greatest 
number  of  days  service  during  that  pG 

3.  LIST  OF  ELIGIBLE  VOTERS^  Hst  of  eligible 
voters  has  been  prepared  by  the  medu.  .  aereed  to  by 
representatives  of  the  organizations  c  d  Copies  will 
be  available  for  inspection.  Only  th*  employees’  names 
shown  on  such  list  will  be  permitted  to  Jr .  "  t  that  upon 
proof  of  error  in  the  list  such  error  wilf’  *£Sted 

4-  SUPERVISION  OF  ELECTION.^  election  ^  * 
supervised  by  Mediator  P.  D.  Harvey  o.  f  the  Na¬ 

tional  Mediation  Board,  and  he  ^Ui^t  smd  apply  the 
rules  governing  the  election,  and  dec1'  ™  challenged 
votes.  His  decisions  shall  be  final  as  C  immeditte  con- 
duct  of  the  election,  but  appeals  may  be  d  t  the  Nati0nal 
Mediation  Board,  provided  that  notice  o*X  onnp-i  riven 
in  writing  to  the  mediator  priorto  the  hg  re¬ 

port  of  the  election  to  the  Board.  EacWmwition  that  is 


Wy  observers.  Wigi- 
ble  voters  can  Cast  their  ballot  at  any  voting  place.  The  co- 


NATIONAL  MEDIATION  BOARD 
By  P.  D.  Harvey,  Mediator. 


(FACSIMILE) 


OFFICIAL  BALLOT 

— OF— 

1.  ROAD  PASSENGER  AND  FREIGHT  CONDUCTORS 

OF  THE 


Pittsburgh  and  Lake  Erie  Railroad  Company 
Lake  Erie  and  Eastern  Railroad  Company 

_  NOVEMBER  10  to  23,  INCL.,  1938 _ 

A  dispute  exists  among  the  above  named  employees  as  to  who  are  the  represent¬ 
atives  of  such  employees  designated  and  authorized  in  accordance  with  the  requirements 
of  the  Railway  Labor  Act,  and  the  National  Mediation  Board  is  taking  a  SECRET 
BALLOT  in  order  to  ascertain  and  to  certify  the  name  or  names  of  organization  or 
individuals  designated  and  authorized  to  act  as  representatives  for  the  purposes  of  the 
Act. 

Mark  an  “X”  in  the  square  of  your  choice. 

I  desire  to  be  represented  by 

ORDER  OF  RAILWAY  CONDUCTORS . 

I  desire  to  be  represented  by 


BROTHERHOOD  OF  RAILROAD  TRAINMEN 


I  desire  to  be  represented  by 


(Write  in  the  name  of  any  other  organization  or  individuals  desired) 

Marks  in  more  than  one  square  make  ballot  illegal. 

twcToi  irTIONS  FOR  VOTING  IN  PERSON 

INSTRUCT!  in  any  manner  that  will 

INSTRUCTIONS  FORhVO™ft®I^.cr«t  envelope 

Mark  an  “X”  in  the  square  of  your  choice ,  P|  mark  of  identification  thereon, , 
marked  “A”  and  seal  the  envelop^  witho  t  ?*thegmaifing  envelope  marked  BALLOT 
after  sealing  envelope  marked _ in  vour  own  hand- writing,  m  PP« 


,f  your  choice;  identification  thereon; 

marked  " A^and  seal  th,  envelope  vjthout  “  elope  “BALLOT 

4=f  *  «■“  “d  wore  envelope  m,rk 

is  opened.  This  gives  complete  secrecy.)  PROMPTLY  SO  THAT  IT  WILL 

REACH  mII-^OFFICEAT^ITTSBURGH,  FA.,  BEFOEE  12:00  O'CLOCK  MID- 

»,  NOVEMBER  24,  1038. _ 


LO 
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57  Plaintiff's’  Exhibit  “  D”. 

Filed  November  29  1938 
Report  of  Election  Results 

Case  No.  R-290. 

National  Mediation  Board 
Washington,  D.  C. 

Ill  accordance  with  instructions,  a  secret  ballot  was 
taken  to  settle  the  representation  dispute  among  Yard 
Conductors  or  Foremen,  Yard  Brakemen  or  Helpers  and 
Switch  Tenders  employees  of  the  Pittsburgh  &  Lake  Erie 
and  the  Lake  Erie  and  Eastern  Railroad  Companies. 

Ballots  were  distributed  to  and  voted  by  the  said  em¬ 
ployees  from  November  10th.  to  24th.  1938,  said  ballots 
being  collected  and  counted  by  a  Mediator  of  the  staff  of 
the  National  Mediation  Board  in  the  presence  of  Mr.  C. 
II.  Cronin  and  Mr.  C.  K.  Shallenberger,  party  observers. 

The  Mediator  and  the  observers  met  in  the  city  of  Pitts¬ 
burgh,  Pa.,  on  the  25th,  day  of  November  1938,  and  jointly 
opened,  counted,  and  allocated  all  the  ballots  in  their 
possession,  and  as  evidence  thereof  prepared  the  follow¬ 
ing  tabulation  to  which  the  party  observers  attest  hereon 
as  to  the  secrecy,  fairness  and  accuracy  of  all  ballots  cast: 


Number  of  employees  on  list  of  eligible  voters . 561 

Number  voting  for  representation  by  ORDER  OF 

RAILWAY  CONDUCTORS  .  227 

Number  voting  for  representation  by  BROTHER¬ 
HOOD  OF  RAILROAD  TRAINMEN  .  309 

Number  of  void  ballots  not  allocated  to  any  party  ...  1 


In  compliance  with  paragraph  19,  of  the  Board’s  instruc¬ 
tions,  I  hereby  report  the  foregoing  results  to  be  true  and 
the  election  completed. 

Signed  at  Pittsburgh,  Pa.,  this  25th.  day  of  November 
1938. 

Board’s  Certification  should  be  mailed  to: 

Mr.  C.  M.  Yohe,  Vice  President,  Pittsburgh  &  Lake  Erie 
Railroad  Co.  Pittsburgh,  Pa. 

Mr.  J.  A.  Phillips,  President,  Order  of  Railway  Conductors, 
Cedar  Rapids,  Iowa. 
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.")2 


Mr.  A.  F.  Whitney,  President.  Brotherhood  of  Railroad 
Trainmen,  (Loveland,  Ohio. 

!  (s)  P.  D.  HARVEY 

Mediator,  National  Mediation 
Board. 

58  Attest : 


We,  the  party  observers,  present  during  the  election  and 
at  the  counting  and  tabulation  of  the  votes,  hereby  certify 
that  the  election  reported  by  the  Mediator  above  was 
fairlcy  conducted  and  the  secrecy  of  the  ballots  was  kept 
invodate,  and  that  the  tabulation  of  the  votes  is  accurate 
and  complete. 

Signed  at  Pittsburgh,  Pa.,  this  25th.  day  of  November 
1938. 


(s)  C.  H.  CRONIN 

Party  Observer  for  OB  DEB 
OF  BAILWAY  CONDUCTORS . 

(s)  C.  K.  SHALLENBERGER 
Party  Observer  for  BROTHER¬ 
HOOD  OF  RAILROAD  TRAINMEN. 


59  Answer  of  Defendants  National  Mediation  Board , 
William  M.  Leiserson ,  Otto  S.  Beyer  and  George 
A.  Cook 

Filed  February  6  1939 
»  #  * 


Come  now  the  defendants  National  Mediation  Board, 
William  M.  Leiserson,  Otto  S.  Beyer  and  George  A.  Cook 
(hereinafter  referred  to  as  “these  defendants”  or  the 
“Board”)  and  for  answer  to  the  complaint  herein  respect¬ 
fully  state: 

1.  These  defendants  admit  the  allegations  of  fact  in  the 
paragraphs  numbered  1,  2,  3,  4,  5,  G,  8,  9,  12,  13,  14,  15,  16, 
18,  20,  21,  and  22,  except  that  they  deny  the  statements  in 
the  above  paragraphs  that  the  yard  conductors  or  yard 
foremen  on  the  Pittsburgh  and  Lake  Erie  Railroad  and  the 
Lake  Erie  and  Eastern  Railroad  (hereinafter  referred  to 
jointly  a<  the  “Railroad  Companies”),  or  other  railroads, 
constitute  a  craft  or  class  of  employees  within  the  meaning 
of  Section  2  of  the  Railway  Labor  Act;  that  the  plaintiff 
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Order  of  Railway  Conductors  is  the  representative  of  such 
yard  conductors  or  foremen  of  the  Railroad  Companies; 
and  that  the  defendant  Brotherhood  of  Railroad  Trainmen 
does  not  represent  yard  conductors  or  foremen  of  the  Rail¬ 
road  Companies. 

2.  For  answer  to  Paragraph  7  of  the  complaint,  these 

defendants  admit  that  this  suit  is  brought  for  the 
(10  purposes  stated,  but  deny  the  allegations  that  the 
action  of  the  Board  is  in  any  respect  illegal,  arbi¬ 
trary,  capricious  or  unsupported  by  evidence. 

3.  For  answer  to  Paragraph  10  of  the  complaint,  these 

defendants  admit  that  the  allegations  therein  are  true  as  to 

road  conductors  but  denv  that  tliev  are  true  as  to  vard 

•  *  * 

conductors. 


4.  For  answer  to  Paragraph  11  of  the  complaint,  these 
defendants  deny  the  allegation.'  contained  therein,  except 
that  they  admit  that  the  yard  conductors  on  the  Railroad 
Companies  and  a  small  number  of  other  railroads  have 


been  recognized  and  treated  as  a 


separate  craft  or  class 


since  1934  as  a  result  of  decisions  of  the  National  Media¬ 


tion  Board  which  the  Board  now  believes  to  have  been 


erroneous  and  which  are  overruled  in  the  instant  case,  all 
as  set  forth  in  the  findings  of  the  Board  attached  to  the 
complaint  as  Exhibit  A. 

5.  For  answer  to  paragraph  17  of  the  complaint,  these 
defendants  deny  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  allegations  contained  there¬ 
in,  except  that  they  admit  that  the  plaintiff  Order  of  Rail¬ 
way  Conductors  did  on  September  19,  1936,  invoke  the 
services  of  the  Board  as  mediator  under  Section  5  of  the 


Railway  Labor  Act  and  that  through  the  mediation  ser¬ 
vices  of  the  Board  the  negotiation  of  an  agreement  was 
consummated  and  executed  by  the  plaintiff  Order  and  the 
Railroad  Companies. 

6.  For  answer  to  Paragraph  19  of  the  complaint,  these 
defendants  admit  that  the  plaintiff  Order  directed  their 
attention  to  and  requested  them  to  take  judicial  no- 
61  tice  of  the  schedules  of  rates  of  pay,  rules  and  work¬ 
ing  conditions  listed  in  said  paragraph,  and  that 
they  did  take  judicial  notice  of  the  said  schedules.  Defen- 
dants  deny  the  remaining  allegations  contained  in  the  said 
paragraph. 
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7.  For  answer  to  Paragraph  2.3  of  the  complaint,  these 
defendants  admit  the  allegations  contained  therein,  except 
that  thev  denv  that  vard  conductors,  vard  brakemen  and 
switch  tenders  are  separate  crafts  or  classes  and  that  the 
Hoard  arbitrarily  or  fictitiously  designated  the  persons  so 
employed  as  one  craft  or  class  of  yardmen. 

8.  For  answer  to  Paragraph  24  of  the  complaint,  these 
defendants  admit  the  allegations  contained  therein,  except 
that  they  deny  that  there  is  a  class  or  craft  of  yard  conduc¬ 
tors,  and  that  they  deny  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
that  plaintiffs  will  suffer  great  and  irreparable  loss,  injury 
and  damage. 

9.  These  defendants  denv  the  allegations  contained  in 
Paragraph  25,  the  two  paragraphs  numbered  26,  and  para¬ 
graph  27  of  the  complaint. 

10.  For  answer  to  Paragraph  28  of  the  complaint,  these 
defendants  deny  the  allegations  contained  therein,  except 
that  they  admit  that  on  the  Railroad  Companies  and  other 
railroads  yard  conductors  receive  higher  rates  of  pay  than 
yard  brakemen  and  switch  tenders,  that  in  the  operation  of 
said  railroads  vard  brakemen  and  switch  tenders  greatlv 
outnumber  vard  conductors,  that  vard  brakemen  and  switch 

tenders  are  junior  in  seniority  and  rank  to  yard  con- 
62  duetors,  and  that  plaintiffs  are  vested  with  valuable 
rights  under  the  Railwav  Labor  Act,  as  amended. 
Defendants  deny  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  allegations  in  said 
Paragraph  28,  that  plaintiffs  will  sustain  and  suffer  great 
and  irreparable  loss,  injury  and  damage  by  reason  of  the 
fact  of  defendants  complained  of. 

11.  For  answer  to  Paragraph  20  of  the  complaint,  these 
defendants  admit  that  plaintiffs  have  no  plain,  adequate 
and  complete  remedy  other  than  that  which  may  be  af¬ 
forded  by  this  Court,  but  deny  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  plaintiffs  are  com¬ 
pelled  to  seek  equitable  remedies  to  avoid  irreparable  loss, 
injury  and  damage. 
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FURTHER  ANSWERING  THE  COMPLAINT  HERE¬ 
IN,  THESE  DEFENDANTS  AVER: 

12.  The  finding  by  the  Board  that  the  yard  conductors, 
yard  brakemen,  and  switch  tenders  are  all  eligible  to  par¬ 
ticipate  in  the  election  for  the  representative  of  the  craft 
or  class  of  yardmen  is  binding  upon  the  Court  since  it  is 
not  arbitrary,  capricious  or  unsupported  by  substantial 
evidence. 

Wherefore,  having  fully  answered  the  complaint  herein, 
these  defendants  pray  that  the  complaint  be  dismissed. 

ROBERT  L.  STERN 
Special  Assistant  to  the  At¬ 
torney  General. 

63  Separate  Answer  of  Defendant  Brotherhood 

of  Railroad  Trainmen 

Filed  February  3  1939 

w  * 

Now  comes  the  Brotherhood  of  Railroad  Trainmen,  one 
of  the  above  named  defendants,  and  for  its  separate  an¬ 
swer  herein  savs  to  the  court  that: 

* 

First  Defense 

1. 

Answering  the  first  paragraph  of  the  complaint,  defen¬ 
dant  Brotherhood  of  Railroad  Trainmen  (hereinafter 
sometimes  referred  to  as  “Brotherhood'”)  admits  that  the 
plaintiff  Order  of  Railway  Conductors  (hereinafter  re¬ 
ferred  to  as  “Order”)  is  a  voluntary,  unincorporated  as¬ 
sociation  and  a  labor  union  composed  of  employees  of  vari¬ 
ous  railroads  throughout  the  United  States  and  the  Do¬ 
minion  of  Canada,  which  said  employes  serv.ee  such  car¬ 
riers  as  road  conductors,  yard  conductors  and  other  crafts; 
admits  that  the  said  Order  is  the  actual,  duly  and  legally 
designated  representative  of  certain  crafts  or  classes  of 
employes  of  the  Pittsburgh  &  Lake  Erie  Railroad  Company 
and  the  Lake  Erie  &  Eastern  Railroad  Company. 

64  Defendant  Brotherhood  denies,  however,  that  the 
plaintiff  Order  is,  or  brings  this  suit  as,  the  actual, 

designated  and  selected  representative  of  an  alleged  craft 
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or  class  of  employes  of  the  said  Pittsburgh  &  Lake  Erie 
Railroad  Company  and  the  said  Lake  Erie  &  Eastern  Rail¬ 
road  Company  erroneously  referred  to  as  a  class  or  craft 
of  vard  conductors. 


Defendant  Brotherhood  alleges  that  railroad  employees 
engaged  in  yard  switching  operations  on  the  railroads  of 
the  United  States  are  variously  referred  to  as  yardmen  or 
switchmen  and  that  the  members  of  such  class  or  craft  arc 


generally  divided  into  occupation  groups  known  as  yard 
conductors  or  yard  foremen,  yard  brakemen  or  helpers, 
and  switch  tenders. 


Defendant  Brotherhood  alleges  that  on  the  Pittsburgh  & 
Lake  Erie  Railroad  Company  and  Lake  Erie  &  Eastern 
Railroad  Company,  the  members  of  the  first  above  named 
group  are  known  and  designated  as  yard  foremen  and  the 
members  of  the  second  group  are  known  and  designated  as 
helpers. 

Defendant  Brotherhood  alleges  that  employes  of  the  said 
Pittsburgh  &  Lake  Erie  Railroad  Company  and  Lake  Erie 
&  Eastern  Railroad  Company,  while  performing  service 
for  said  railroads  in  an  occupation  generally  known  and 
described  as  yard  foremen,  are  members  of  a  class  or  craft 
of  employes  generally  known  as  yardmen  and  that  the  de¬ 
fendant  Brotherhood  is  the  actual  and  designated  repre¬ 
sentative  of  said  craft  or  class  of  employees  by  virtue  of 
an  election  held  among  the  members  of  said  craft  or  class 
by  the  National  Mediation  Board  in  November,  1938. 
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Answering  the  second  paragraph  of  the  complaint,  de¬ 
fendant  Brotherhood  denies  that  the  plaintiff  Order  brings, 
or  is  authorized  to  bring,  this  or  any  other  suit  on  be¬ 
half  of  any  individuals  constituting  an  alleged  class  or 
craft  known  or  designated  as  yard  conductors  (foremen) 
employed  by  said  Pittsburgh  &  Lake  Erie  Railroad  Com¬ 
pany  and  Lake  Erie  &  Eastern  Railroad  Company. 

Defendant  Brotherhood  admits  that  the  employees  pur¬ 
ported  to  be  represented  by  the  defendant  Order  are  so 
numerous  that  it  is  impractical  to  make  all  of  them  par¬ 
ties  hereto  by  name,  or  to  bring  all  of  them  before  this 
court  bv  name. 
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Defendant  Brotherhood  denies  that  the  individuals  in 
whose  behalf  this  suit  is  brought  are  of  the  same  crafts  or 
classes  of  employment  or  that  they  form  classes  or  crafts 
on  whose  behalf  this  suit  is  brought,  or  that  their  rights 
and  interests  are  represented  by  the  plaintiff  Order. 

3. 


Answering  the  third  paragraph  of  the  complaint,  defen¬ 
dant  Brotherhood  admits  that  the  individual  plaintiffs 
named  in  paragraph  Xo.  3  are  citizens  and  resdents,  as 
alleged  in  said  paragraph,  and  that  they  are  employed  by 
the  Pittsburgh  &  Lake  Erie  Railroad  Company  and  the 
Lake  Erie  &  Eastern  Railroad  Company. 


Def enda  n  t  Brot  he  rh oo-  i 


s  without  knowledge  or  in¬ 


formation  sufficient  to  form  a  belief  as  to  the  truth  of  the 
averment  that  the  individual  plaintiffs  named  in  paragraph 
Xo.  3  are  actually  employed  by  the  Pittsburgh  & 
66  Lake  Erie  Railroad  Comnanv  and  the  Lake  Erie  & 

A  • 

Eastern  Railroad  Companv  as  vard  conductors 


(foremen). 

Said  defendant  further  denies  that  any  of  said  individual 
plaintiffs  are  members  of  a  craft  or  class  on  whose  behalf 
the  plaintiff  Order  brings,  or  is  authorized  to  bring,  this 
suit. 


Defendant  Brotherhood  denies  that  the  individual  plain¬ 
tiffs  have  a  common  or  general  interest  in  the  subject  mat¬ 
ter  of  this  suit,  or  that  they  bring  the  suit  as  members  of 
an  alleged  craft  or  class  known  or  designated  as  vard  con- 
doctors  (foremen),  or  on  behalf  of  themselves  or  others 
as  members  of  a  class  or  craft  known  as  yard  conductors. 


4. 


Answering  the  fourth  paragraph  of  the  complaint,  de¬ 
fendant  Brotherhood  admits  that  the  individuals  named  as 
plaintiffs  in  paragraph  Xo.  4  of  the  complaint  are  citizens 
and  residents  as  therein  alleged,  and  that  each  is  employed 
by  the  Pittsburgh  &  Lake  Erie  Railroad  Company  and  the 
Lake  Erie  &  Eastern  Railroad  Company. 

Defendant  Brotherhood  is  without  knowledge  or  in¬ 
formation  sufficient  to  form  a  belief  as  to  the  truth  of  the 
averment  that  said  individual  plaintiffs  are  actually  em- 
loved  as  road  conductors,  or  that  thev  are  members  of  a 
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class  or  craft  oil  whose  behalf  the  plaintiff  Order  brings 
this  suit. 

Defendant  Brotherhood  denies  that  the  individual  plain¬ 
tiffs  named  in  paragraph  Xo.  4  of  the  complaint  have  a 
common  and  general  or  any  other  interest  in  the  subject 
matter  of  this  suit. 

67  5. 

Defendant  Brotherhood  admits  the  averments  of  para¬ 
graph  Xo.  5  of  the  complaint. 

6. 

Answering  the  sixth  paragraph  of  the  complaint,  defen¬ 
dant  Brotherhood  admits  that  it  is  a  voluntary,  unincor¬ 
porated  association,  and  a  labor  union  composed  of  em¬ 
ployees  of  various  railroads  throughout  the  United  States 
who  serve  as  road  brakemen,  flagmen,  baggagemen,  yard 
helpers  and  switch  tenders.  It  represents  other  railroad 
employes  also,  including  yard  foremen,  who  are  repre¬ 
sented  as  part  of  a  class  or  craft  of  employes  known  as 
yardmen. 

Said  Brotherhood  denies  that  it  is  the  actual  and  legally 
designated  and  selected  representative  of  a  craft  or  class 
of  employees  of  the  said  Pittsburgh  &  Lake  Erie  Railroad 
Company  and  Lake  Erie  &  Eastern  Railroad  Company 
known  or  designated  as  yard  brakemen  (helpers)  and 
switch  tenders,  but  alleges  that  it  is  the  duly  and  legally 
designated  and  selected  representative  of  the  class  or  craft 
of  employes  of  said  railroads  known  and  designated  as 
yardmen  or  switchmen,  which  said  class  is  composed  of 
so-called  yard  conductors  (foremen),  yard  brakemen 
(helpers)  and  switch  tenders.  The  said  defendant  alleges 
that  there  is  no  separate  and  distinct  class  or  craft  of  yard¬ 
men  known  and  designated  as  yard  brakemen  or  helpers. 

7. 

Answering  the  seventh  paragraph  of  the  complaint,  de¬ 
fendant  Brotherhood  admits  that  this  is  a  civil  suit, 

68  arising  under  the  constitution  and  laws  of  the 
United  States,  and  that  it  is  brought  by  the  plaintiffs 

for  the  purpose  of  enjoining  and  restraining  the  defendant 
Xational  Mediation  Board  and  the  defendant  members 
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thereof  from  issuing  any  certificate  certifying  any  organ¬ 
ization  other  than  the  plaintiff  order  as  the  duly  designated 
representative  of  an  alleged  craft  or  class  of  railroad  em¬ 
ployes  called  and  designated  by  them  as  yard  conductors 
(foremen). 

Defendant  Brotherhood  denies  that  the  said  defendant 
National  Mediation  Board,  or  the  members  thereof,  have 
usurped  or  are  attempting  or  intending  to  usurp  or  to  exer¬ 
cise  any  power  or  authority  not  vested  in,  or  conferred 
upon  it  or  them,  by  the  laws  of  the  United  States;  or  that 
it  or  they  have  or  are  illegally,  arbitrarily  and  capriciously 
or  otherwise  wrongfully  attempting  to  enforce  or  put  into 
effect  anv  findings  or  conclusions  made  bv  said  Board. 

Defendant  Brotherhood  denies  that  anv  action  of  said 

« 

Mediation  Board,  or  the  members  thereof,  or  any  of  the 
findings,  conclusions  or  directions  of  said  Board  are  illegal, 
unreasonable,  arbitrary  or  capricious,  or  that  the  enforce¬ 
ment  thereof  will  deprive  the  plaintiffs  of  its  or  their  prop¬ 
erty  and  rights  without  due  process,  or  that  the  same  are 
in  violation  of  the  rights  of  said  plaintiffs  under  the  con¬ 
stitution  and  laws  of  the  United  States  or  otherwise. 


8. 

Defendant  Brotherhood  admits  averments  contained  in 
paragraph  No.  8  of  the  complaint. 

9. 

Answering  the  ninth  paragraph  of  the  complaint, 
69  defendant  Brotherhood  admits  there  are  numerous 
members  of  the  plaintiff  Order  employed  by  the 
Pittsburgh  &  Lake  Erie  Railroad  Company  and  the  Lake 
Erie  &  Eastern  Railroad  Company,  serving  as  road  con¬ 
ductors,  yard  conductors  and  ticket  collectors. 

Defendant  Brotherhood  further  admits  that  one  of  the 
principles  relating  to  the  working  rules  and  conditions  of 
road  conductors  and  yard  foremen  governing  the  terms  of 
employment  of  such  employes,  is  that  of  seniority,  but 
denies  that  the  principle  of  seniority  is  applied  or  operates 
in  the  manner  set  forth  by  the  plaintiffs  in  paragraph  No. 
9  of  the  complaint. 

10. 

Defendant  Brotherhood  admits  the  allegation  in  para¬ 
graph  No.  10  of  the  complaint. 
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11. 

Answering  the  eleventh  paragraph  of  the  complaint, 
defendant  Brotherhood  specifically  denies  that  there  is,  or 
ever  has  been,  any  established  and  commonly  accepted 
custom  and  practice  among  the  principal  railroads  of  the 
United  States,  including  the  Pittsburgh  &  Lake  Erie  Rail¬ 
road  Company  and  the  Lake  Erie  &  Eastern  Railroad  Com¬ 
pany  under  wiihh  employes  of  said  railroad  companies, 
who  were,  or  are,  engaged  in  vard  service  as  vard  con- 
ductors  or  foremen  have  been  recognized  and  treated  as  a 
separate  and  distinct  craft  or  class,  or  that  said  employes 
are  at  the  present  time,  or  ever  have  been,  except  in  a  few 
isolated  instances,  represented  in  negotiations  with  then- 
employers  relating  to  rates  of  pay,  rules,  working  condi¬ 
tions,  or  in  any  other  respect,  as  a  class  separate  and  dis¬ 
tinct  from  vard  brakemen. 

* 

70  1  Defendant  Brotherhood  further  alleges  that  for 
upwards  of  thirty  years  yard  conductors  (foremen) 
and  yard  brakemen  (helpers)  have  been  recognized  and 
treated  as  members  of  a  distinct  class  or  craft  of  railroad 
employes,  generally  known  and  described  as  yardmen,  on 
the  Pittsburgh  &  Lake  Erie  Railroad  Company,  and  have 
been  so  recognized  and  treated  at  all  times  since  the  com¬ 
mencement  of  operations  by  the  Lake  Erie  &  Eastern  Rail¬ 
road  Company,  and  that  such  recognition  and  treatment  as 
a  single  class  or  craft  has  been  in  accordance  with  an  estab¬ 
lished  custom  and  practice,  which  has  prevailed  for  up¬ 
wards  of  fiftv  vears  on  subsiantiallv  all  of  the  larger  and 
more  important  railroads  of  the  United  States;  that  such 
class  or  craft  of  railroad  employes  has  been  generally  desig¬ 
nated  throughout  the  United  States  as  yardmen  or  switch¬ 
men. 

12. 


Answering  the  twelfth  paragraph  of  the  complaint,  de¬ 
fendant  Brotherhood  admits  that  in  many  instances,  upon 
the  more  important  railroads  of  the  United  States,  em¬ 
ployes  engaged  in  yard  switching  and  train  service  for 
the  purpose  of  senior  iy  are  grouped  in  seniority  districts 
and  have  their  respective  seniority  rights  in  the  districts 
in  which  they  are  grouped  .or  assigned,  but  that,  on  many 
other  railroads  in  the  United  States,  the  seniority  rights 
of  such  employes  extend  to  the  entire  railroad  system. 
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Defendant  Brotherhood  denies  that  there  are  three,  or 
any  other  number,  of  seniority  districts  of  the  Pittsburgh 
&  Lake  Erie  Railroad  Company  and  Lake  Erie  &  Eastern 
Railroad  Company,  except  to  the  extent  that  certain 
71  yard  men  have  preference  in  the  choice  of  assign¬ 
ments  in  certain  switching  yards  of  the  Pittsburgh 
Lake  Erie  Railroad  Company  and  that  co-extensive  with 
such  preferential  seniority  rights,  and  in  addition  thereto, 
all  of  the  yardmen  and  road  trainmen  employed  by  said 
railroad  companies  have  universal  rights  extended  over 
the  entire  systems  of  said  railroad  companies. 

13. 


Answering  paragraph  thirteen  of  the  complaint,  defen¬ 
dant  Brotherhood  admits  that  during  the  year  1934  a  dis¬ 
pute  arose  as  to  the  representation  of  the  various  crafts 
cr  classes  of  employes  of  the  Pittsburgh  &  Lake  Erie  Rail¬ 
road  Company  and  Lake  Erie  &  Eastern  Railroad  Com¬ 
pany  engaged  in  yard  switching  and  road  train  service, 
and  that  the  services  of  the  National  Mediation  Board  were 
invoked  by  the  plaintiff  Order  to  settle  such  dispute.  De¬ 
fendant  Brotherhood  further  admits  that  the  yard  switch¬ 
ing  and  road  train  service  employes  of  said  railroads  were 
grouped,  for  voting  purposes,  into  the  various  crafts  or 
classes  set  forth  by  the  plaintiffs  in  paragraph  No.  13  at 
the  insistence  of  the  plaintiff  Order,  but  alleges  that  said 
grouping  by  the  defendant  National  Mediation  Board  was 
contrary  to  the  well  settled  and  recognized  custom  and 
practice  then  prevailing  upon  the  railroads  throughout  the 
United  States,  and  further  alleges  that  said  classification 
of  said  crafts  or  classes  was  contrary  to  the  practice  or 
custom  then  prevailing  on  the  Pittsburgh  &  Lake  Erie  Rail¬ 
road  Company  and  Lake  Erie  &  Eastern  Railroad  Com¬ 
pany. 

72  14. 


Defendant  Brotherhood  admits  the  allegations  of  para¬ 
graph  No.  14. 


In. 


Answering  paragraph  fifteen  of  the  complaint,  de¬ 
fendant  Brotherhood  admits  that  as  a  result  of  the  election 
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held  in  February,  1935,  no  labor  union  received  a  majority 
of  the  eligible  votes  in  the  alleged  craft  or  class  designated 
as  yard  conductors,  but  alleges  that  the  said  Brotherhood 
did1  receive  a  majority  of  those  voting  in  said  alleged  craft 
or  class,  and  that  a  majority  of  those  eligible  to  vote  in 
said  alleged  craft  or  class  voted  in  said  election;  that  the 
holding  of  the  defendant  National  Mediation  Board  to  the 
effect  that  it  was  necessary  to  procure  the  votes  of  a  ma¬ 
jority  of  all  of  the  eligible  voters  in  order  to  constitute  an 
election  was  erroneous  and  contrary  to  law  and  that  if 
said  election  had  been  conducted  and  decided  in  conformity 
with  the  law,  said  defendant  Brotherhood  should  and  would 
have  been  declared  to  have  been  the  chosen  representative 
of  the  alleged  craft  or  class  designated  as  vard  conductors. 


Save  and  except  as  hereinbefore  admitted,  qualified  or 
otherwise  answered,  the  defendant  Brotherhood,  subject  to 
its 'claim  that  yard  foremen  do  not  constitute  a  proper  class 
or  craft  for  representation  purposes,  admits  the  other  aver¬ 
ments  of  said  paragraph  No.  15. 


16. 


Answering  paragraph  sixteen  of  the  complaint,  defen¬ 
dant  Brotherhood  denies  that  the  plaintiff  Order  is,  or  ever 
has  been,  the  duly  designated  and  authorized  representa¬ 
tive  of  the  alleged  craft  of  yard  conductors  (fore- 
73  men),  or  that  such  a  craft  exists,  or  ever  did  exist, 
on  the  Pittsburgh  &  Lake  Erie  Railroad  Company 
and  the  Lake  Erie  &  Eastern  Railroad  Company. 

Save  and  except  as  above  denied,  qualified  or  otherwise 
answered,  defendant  Brotherhood  admits  the  allegations 
of  paragraph  No.  16  of  the  plaintiffs’  complaint. 

17. 


Answering  paragraph  seventeen  of  the  complaint,  de¬ 
fendant  Brotherhood  specifically  denies  that  the  said  de¬ 
fendant  endeavored  to  prevent  plaintiff  Order  from  repre¬ 
senting  any  of  the  employes,  as  alleged  in  paragraph  No. 
17  of  the  complaint,  or  from  entering  into  the  agreement  of 
November  17,  1936,  or  that  it  sought  to  coerce  or  force  the 
officials  of  the  Pittsburgh  &  Lake  Erie  Railroad  Company 
and  the  Lake  Erie  &  Eastern  Railroad  Company  under 
threat  of  strike  or  otherwise  to  recognize  the  defendant 
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Brotherhood  as  the  representative  of  the  alleged  craft  or 
class  of  yard  conductors,  or  to  discontinue  the  negotia¬ 
tions  which  were  then  in  progress  between  the  said  railroad 
officials  and  plaintiff  Order. 

Defendant  Brotherhood  alleges  that  it  did  object  to  and 
protest  against  the  inclusion  in  said  proposed  agreement  of 
certain  provisions  which  were  intended  to,  and  did,  infringe 
upon  the  rights  of,  and  operate  to  the  detriment  of,  the 
yard  brakemen  then  employed  by  the  said  railroads,  of 
which  yard  brakemen  the  defendant  Brotherhood  was  then 
the  duly  chosen  and  authorized  representative. 

74  18. 

Subject  to  defendant  Brotherhood's  claim  that  yard  con¬ 
ductors  do  not  constitute  a  separate,  distinct  and  proper 
class  or  craft  for  representation  purposes,  said  defendant 
admits  the  allegation  of  paragraph  No.  IS. 

19. 

Defendant  Brotherhood  admits  the  allegation  of  para¬ 
graph  No.  19  of  the  plaintiffs'  complaint,  subject  to  the 
qualification,  however,  that  it  denies  that  the  schedules  of 
rates  of  pay,  rules  and  working  conditions  referred  to  in 
said  paragraph,  classify  yard  conductors  as  a  separate  and 

distinct  craft  or  class  from  vard  brakemen  and  switch 

•> 

tenders,  or  that  the  same  constitutes  evidence  tending  to 
establish  the  custom  and  practice  of  general  and  universal 
recognition  of  the  separation  of  the  several  crafts  or 
classes  engaged  in  yard  switching  service. 

Defendant  Brotherhood  alleges  that  the  said  schedules 
and  the  provisions  thereof  referred  to  in  said  paragraph 
merely  enumerate  the  various  occupations  in  which  per¬ 
sons  employed  in  yard  switching  or  road  train  service  may 
be  engaged  in  the  performance  of  their  duties  and  pre¬ 
scribes  the  rates  of  pay  to  be  received  by  such  employes 
while  engaged  in  the  performance  of  service  in  such  oc¬ 
cupations. 

20. 

Defendant  Brotherhood  admits  the  allegation  of  para¬ 
graph  No.  20  of  plaintiffs’  complaint. 
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21. 

Defendant  Brotherhood  admits  the  allegations  of  para¬ 
graph  Xo.  21  of  plaintiffs’  complaint. 

75  22. 

Defendant  Brotherhood  is  without  knowledge  or  in¬ 
formation  sufficient  to  form  a  belief  as  to  the  truth  of  the 
averments  contained  in  paragraph  Xo.  22  of  plaintiffs’  com¬ 
plaint. 

23. 

Defendant  Brotherhood  admits  that  the  allegations  of 
paragraph  Xo.  23  of  the  plaintiffs’  complaint  are  true  in¬ 
sofar  as  the  same  set  forth  the  procedural  steps  taken  by 
the  Xational  Mediation  Board,  but  the  said  defendant 
denies  that  said  election  was  held  for  the  selection  and 
designation  of  a  representative  for  any  so-called  arbitrary 
or  fictitious  class  of  employes. 

Defendant  Brotherhood  further  alleges  that  the  action 
of  the  Xational  Mediation  Board  in  grouping  yard  service 
employes  in  one  class  or  craft  for  voting  purposes  was 
proper,  legal  and  fully  warranted  and  justified  by  the  facts 
relating  to  the  employment  of  said  yardmen,  and  by  the 
evidence  adduced  at  the  hearing  referred  to  in  paragraph 
Xo.  18  of  the  plaintiffs’  complaint. 

24. 

Defendant  Brotherhood  admits  all  of  the  allegations  in 
paragraph  Xo.  24  of  the  plaintiffs’  complaint,  except  the 
alllegation  which  states  that  the  plaintiffs  will  sustain  and 
suffer  great  and  irreparable  loss,  injury  and  damage  by 
reason  of  the  action  of  said  Mediation  Board,  as  aforesaid, 
which  said  allegation  is  hereby  specifically  denied. 

Defendant  Brotherhood  further  alleges  that  the  plain¬ 
tiff's  will  suffer  no  loss,  damage  or  injury  by  the 

76  action  of  said  Mediation  Board,  as  aforesaid,  but,  on 
the  contrary,  will  profit  by  said  action  in  that  yard¬ 
men,  employees  of  the  said  Pittsburgh  &  Lake  Erie  Rail¬ 
road  Company  and  Lake  Erie  &  Eastern  Railroad  Com¬ 
pany,  being  grouped  as  a  unit  for  collective  bargaining  pur¬ 
poses,  and  being  represented  by  one  union  for  such  pur¬ 
poses,  will  thereby  have  their  strength  as  a  collective  group 
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enhanced  for  collective  bargaining  purposes,  and  the  repre¬ 
sentation  of  said  yardmen  as  a  class  or  craft  will  permit 
defendant  Brotherhood  to  represent  such  employees  more 
equitably  and  advantageously. 

25. 

Answering  the  twenty  fifth  paragraph  of  the  complaint 
defendant  Brotherhood  denies  that  the  findings  of  fact 
and  conclusions  made  and  entered  on  July  14,  1938,  in  case 
No.  R-290  by  the  National  Mediation  Board,  the  notice  of 
election  and  rules  to  govern  same,  and  the  election  held 
pursuant  thereto,  disregarded  any  established  custom  or 
practice,  or  any  general  and  universal  recognition  of  the 
separation  of  crafts  and  classes  of  employes  engaged  in 
yard  service. 

Defendant  Brotherhood  further  alleges  that  there  is  no 
distinction  as  to  crafts  or  classes  between  vard  conductors 
(foremen),  yard  brakemen  (helpers)  and  switch  tenders; 
that  the  same  constitute  one  class  or  craft  for  representa¬ 
tion  purposes. 

Defendant  Brotherhood  further  denies  that  the  plaintiff 
Order,  or  the  several  individual  plaintiffs,  have  been  de¬ 
prived  of  any  rights  under  the  Railway  Labor  Act. 

26. 

Answering  the  first  paragraph,  No.  26,  of  the  eom- 
77  plaint,  defendant  Brotherhood  denies  that  the  find¬ 
ings  of  fact  and  conclusions  of  the  National  Media¬ 
tion  Board,  or  the  rules  promulgated  and  established  by 
said  Board  to  govern  the  election  for  representation  pur¬ 
poses  among  the  employes  of  the  Pittsburgh  &  Lake  Erie 
Railroad  Company  and  the  Lake  Erie  Eastern  Railroad 
Company,  or  the  election  held  pursuant  thereto,  were  arbi¬ 
trary  capricious  or  unlawful,  or  beyond  the  power  and 
authority  vested  in  said  Board  bv  the  Railway  Labor  Act. 

Defendant  Brotherhood  further  denies  that  the  National 
Mediation  Board  erroneously  and  without  warrant  of  law, 
or  arbitrarily  and  capriciously  designated  the  group,  craft 
or  class  who  were  eligible  to  participate  in  the  election 
aforesaid  and  to  vote  for  the  designation  and  selection  of 
a  representative  of  the  class  of  yardmen  employes  of  the 


66 


ORDER  OF  RAILWAY  CONDUCTORS  F.T  AL.  VS. 


Pittsburgh  &  Lake  Erie  Railroad  Company  and  the  Lake 
Erie  &  Eastern  Railroad  Company. 

Defendant  Brotherhood  denies  that  the  National  Media¬ 
tion  Board,  or  the  members  thereof,  in  any  manner  dis¬ 
criminated  against  the  road  conductors  and  yard  con¬ 
ductors  (foremen),  employes  of  the  said  railroads,  or  that 
the  said  Board  arbitrarily  or  capriciously  designated  yard 
conductors  (foremen),  yard  brakemen  (helpers)  and  switch 
tenders  as  members  of  a  class  of  yardmen  for  the  purpose 
of  said  election. 

Defendant  Brotherhood  further  denies  that  the  National 
Mediation  Board  in  any  of  its  actions  in  connection  with 
this  controversy  acted  contrary  to,  or  in  violation  of,  the 
provisions  of  the  Railway  Labor  Act  as  amended,  or 
78  in  violation  of  the  rights  conferred  upon,  and  vested 
in,  the  plaintiffs  by  the  said  Act. 

27. 

Answering  the  second  paragraph,  No.  26,  of  the  com¬ 
plaint,  the  defendant  Brotherhood  denies  that  the  National 
Mediation  Board  has  assumed  or  undertaken  to  exercise 
po^er  or  authority  not  delegated  to,  conferred  upon,  or 
vested  in  it,  or  them,  by  the  provisions  of  the  said  Railway 
Labor  Act,  as  amended;  denies  that  the  said  Mediation 
Board  by  placing  yard  conductors  in  the  class  or  craft  of 
yardmen  for  voting  purposes  deprives  said  yard  con¬ 
ductors  of  any  of  their  rights  under  the  Railway  Labor 
Act  as  amended. 

28. 

Answering  paragraph  No.  27  of  the  complaint,  defen¬ 
dant  Brotherhood  denies  that  the  National  Mediation 
Board,  or  the  members  thereof,  have  assumed  or  under¬ 
taken  to  exercise  power  or  authority  not  conferred  upon, 
or  vested  in  it,  or  them,  by  the  said  Railway  Labor  Act  as 
amended,  and  further  denies  that  said  Board  has  under¬ 
taken  to  legislate  respecting  the  craft  or  class  of  employes 
entitled  to  vote  for  a  representative  as  provided  by  said 
Act  as  amended. 

29. 

The  allegation  of  paragraph  twenty  eighth  of  plaintiffs’ 
complaint,  wherein  the  said  plaintiffs  allege  that  they,  and 
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each  of  them,  will  sustain  and  suffer  great  and  irreparable 
loss,  injury  and  damage  by  reason  of  the  action  of  the 
Mediation  Board  is  specifically  denied. 

Defendant  Brotherhood  denies  that  there  is  any  estab¬ 
lished  or  prevailing  custom  or  practice  on  the  Pitts- 

79  burgh  &  Lake  Erie  Railroad  Company  and  Lake 
Erie  &  Eastern  Railroad  Company,  or  on  other  rail¬ 
roads  throughout  the  United  States,  by  which  yard  con¬ 
ductors,  or  foremen,  are  recognized  and  treated  as  a  sepa¬ 
rate  and  distinct  class  from  yard  brakemen,  or  helpers, 
or  that  the  plaintiffs,  or  any  of  them,  are  vested  with  the 
right  to  have  the  alleged  craft  of  yard  conductors  or  fore¬ 
men  voted  in  a  separate  and  distinct  class  or  craft  from 
yard  brakemen,  or  helpers,  and  switch  tenders. 

Defendant  Brotherhood  further  denies  that  yard  ser¬ 
vice  employes,  while  engaged  in  the  occupation  of  yard 
conductors  or  foremen,  have  any  individual,  particular  or 
peculiar  problems  and  conditions  incident  to  their  employ¬ 
ment  wiiile  so  engaged,  or  that,  in  the  performance  of  their 
duties,  they  are  exposed  to  any  certain  and  peculiar  hazards 
different  from  those  to  w’hich  yard  brakemen  are  exposed, 
or  that  they  are  confronted  with  any  problems  which  are 
peculiar  to  employes  wiiile  engaged  as  yard  conductors 
(foremen),  as  distinguished  from  the  problems  which  con¬ 
front  yard  brakemen  (helpers). 

Defendant  Brotherhood  admits  that  on  the  Pittsburgh 
&  Lake  Erie  Railroad  Company  and  Lake  Erie  &  Eastern 
Railroad  Company,  and  on  other  railroads  throughout  the 
United  States,  employes  while  engaged  in  the  occupation 
of  yard  conductor  (foreman)  receive  slightly  higher  rates 
of  pay  than  employes  wiiile  engaged  in  the  occupation  of 
yard  brakeman  (helper)  and  switch  tender;  admits  that 
helpers  and  switch  tenders  employed  by  the  Pittsburgh  & 
Lake  Erie  Railroad  Company  and  the  Lake  Erie  &  East¬ 
ern  Railroad  Company  are  more  numerous  than  foremen, 
but  the  said  defendant  has  no  information  as  to  the 

80  ratio  of  yard  brakemen  and  switch  tenders  to  yard 
conductors. 

Defendant  Brotherhood  denies  that  there  is  any  conflict 
of  interest  between  employes  while  engaged  as  yard  fore¬ 
men  and  the  employes  engaged  in  the  occupation  of  helpers 
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and  switch  tenders,  with  respect  to  the  exercise  of  their 
seniority  rights  or  otherwise. 

30. 

Answering  the  twenty  ninth  paragraph  of  the  complaint, 
defendant  Brotherhood  specifically  denies  that  the  plain¬ 
tiffs  have  no  adequate  remedy  at  law’,  or  that  they  are  com¬ 
pelled  to  seek  and  obtain  equitable  relief  to  save  them 
against  loss,  injury  or  damage. 

31. 

Defendant  Brotherhood  further  alleges  that  disputes 
among  members  of  various  crafts  and  classes  of  employes 
as  to  w’ho  shall  act  as  the  representative  of  the  several 
crafts  or  classes  are  matters  of  frequent  occurrence  and 
that  such  disputes  have  been  and  are  serious  obstacles  to 
the  establishment  of  harmonious  relations  between  car¬ 
riers  and  their  employes. 

Prior  to  June  21,  1934,  no  means  were  available  for  the 
settlement  of  such  disputes  save  thru  the  voluntary  action 
of  the  parties  involved.  On  the  said  day  certain  amend¬ 
ments  to  a  statute  of  the  United  States  known  as  the  Rail¬ 
way  Labor  Act  were  formally  approved.  The  said  amended 
Act  provided  for  the  establishment  of  a  board  known  as 
the  National  Mediation  Board,  the  same  being  an  indepen¬ 
dent  agency  or  tribunal  in  the  executive  branch  of  the  gov¬ 
ernment  of  the  United  States.  Among  other  powers,  the 
said  National  Mediation  Board  w’as  given  the  au- 
81  thoritv  under  Section  2,  Ninth,  of  the  Railway  Labor 
Act,  to  investigate  disputes  among  the  members  of 
any  craft  or  class  of  railroad  employes  as  to  w’ho  should 
be  the  representative  of  the  craft  or  class  for  the  purposes 
of  the  Act,  and  to  determine  the  true  choice  of  the  employes 
involved.  In  this  connection  the  said  Board  is  specifically 
authorized  to  hold  an  election  to  decide  the  matter  if  it 
deems  such  a  course  necessary.  If  the  holding  of  such  an 
election  is  decided  upon,  the  said  Board  is  further  author¬ 
ized  to  establish  rules  to  govern  the  same,  and  is  authorized 
to  determine  who  shall  be  eligible  to  participate  therein. 

It  is  admitted  that  in  carrying  out  the  duties  so  imposed 
upon  it  by  statute,  the  National  Mediation  Board  may  not 
act  arbitrarily  or  without  a  reasonable  basis  for  its  de¬ 
cision. 
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Defendant  Brotherhood  alleges  that  in  deciding  that  the 
yardmen  employed  by  the  Pittsburgh  &  Lake  Erie  Rail¬ 
road  Company  and  the  Lake  Erie  &  Eastern  Railroad  Com¬ 
pany  (yard  conductors  (foremen),  yard  brakemen 
(helpers)  and  switch  tenders)  constituted  one  craft  or 
class  for  representation  purposes,  and  in  voting  said  em¬ 
ployes  as  such  class  or  craft,  the  National  Mediation  Board 
acted  in  compliance  with  the  Railway  Labor  Act  and  in  a 
reasonable,  proper  manner,  in  that:  (A)  The  Board  ac¬ 
corded  to  all  parties  involved  in  the  dispute  a  full  and  com¬ 
plete  hearing  on  the  merits.  The  plaintiff  Order,  repre¬ 
senting  itself  and  its  members  employed  as  road  con¬ 
ductors  and  yard  conductors  by  the  Pittsburgh  &  Lake  Erie 
Railroad  Company  and  the  Lake  Erie  &  Eastern  Railroad 
Company,  which  is  here  pressing  its  claim  that  the 
S2  yard  conductors  (foremen)  should  have  been  voted 
as  a  separate  class  or  craft,  in  the  same  manner 
presented  and  urged  the  same  claim  before  the  National 
Mediation  Board.  The  said  Order  was  invited  to,  and 
did,  file  a  brief  with  said  Board,  presenting  its  views  of 
the  controversy  and,  in  addition  thereto,  thru  its  attorney, 
presented  oral  argument  to  the  said  Board  in  support  of 
its  views: 

(B)  The  Board  based  its  decision  as  to  the  eligibility  of 
employes  to  vote  in  the  election  and  the  grouping  of  said 
employes  in  the  various  crafts  and  classes  as  it  did,  upon 
the  evidence  adduced  at  the  hearing  hereinbefore  referred 
to,  and  upon  the  arguments  made  and  briefs  filed  in  con¬ 
nection  therewith.  The  basis  of  this  decision,  which  is 
shown  in  plaintiffs’  Exhibit  A  attached  to  the  complaint 
herein,  was,  and  is,  in  all  respects  a  logical  and  reasonable 
basis  therefor; 

(C)  The  National  Mediation  Board  made  complete  and 
sufficient  findings  of  the  ultimate  facts  of  this  controversy, 
which  findings  are  incorporated  in  its  “  Direction  of  Elec¬ 
tion  and  Designation  of  Eligible  Voters”,  dated  July  14, 
1938,  which  said  4 ‘Direction  of  Election  and  Designation 
of  Eligible  Voters”  is  attached  to  the  complaint  as  plain¬ 
tiffs’  Exhibit  A. 

32. 

Save  and  except  as  hereinbefore  admitted,  qualified, 
specifically  denied  or  otherwise  answered,  the  defendant 
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Brotherhood  denies  each  and  every  allegation,  matter  and 
thing  in  said  complaint  contained. 

Second  Defense 

For  a  second  separate  and  distinct  defense  in 

83  point  of  law  arising  upon  the  face  of  the  complaint 
herein,  defendant  Brotherhood  says  that  the  facts 

alleged  in  said  complaint  fail  to  state  a  claim  upon  which 
relief  can  be  granted. 

WHEREFORE,  defendant  Brotherhood  prays  that  the 
complaint  be  dismissed  at  the  cost  of  the  plaintiffs  and  that 
this  defendant  be  granted  such  other  and  further  relief  as 
may  be  just  and  equitable  in  the  premises. 

(s)  JOHN  P.  DEVANEY 
(s)  TOM  J.  McGRATH 

Attorneys  for  Defendant 
Brotherhood  of  Railroad 
i  Trainmen 

84  United  States  of  America 

State  of  Ohio 

County  of  Cuyahoga  SS 

I,  A.  F.  Whitney,  being  first  duly  sworn,  according  to 
law,  on  oath  say  that  I  am  President  of  the  Brotherhood 
of  Railroad  Trainmen,  one  of  the  defendants  in  the  above 
action;  that  I  have  authority  and  am  duly  authorized  to 
verify  this  answer;  that  I  have  read  the  foregoing  answer 
and  know  the  contents  thereof,  and  verily  believe  the  facts 
stated  therein  to  be  true. 

(s)  A.  F.  WHITNEY 

Subscribed  and  sworn  to  before  me  this  28th  day  of 
Januarv,  1939. 

(s)  W.  A.  ENDLE, 

(Seal)  Notary  Public 

My  Commission  expires  Nov.  8  1939 


Memorandum 

APRIL  12,  1939. 

Order  granting  leave  to  plaintiffs  to  file  amendments  of 
and  supplement  to  complaint — filed. 
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85  Amendments  of  And  Supplement  to  Complaint. 

Filed  April  12  1939 

•  •  • 

By  leave  of  Court  in  that  behalf  first  had  and  obtained, 
plaintiffs  file  this,  their  amendments  of  and  supplement 
to  their  complaint,  heretofore  filed  herein  on  November  29, 
1938. 

18 A.  That  in  the  course  of  the  hearings  held  by  the  de¬ 
fendant,  National  Mediation  Board  in  Case  No.  R-290,  be¬ 
ginning  July  20,  1937,  and  continuing  to  and  including  July 
31,  1937,  as  hereinbefore  set  forth,  it  appeared  that  on  or 
about  November  11,  1936,  the  defendant,  Brotherhood  of 
Railroad  Trainmen  caused  to  be  lodged  with  the  defen¬ 
dant,  National  Mediation  Board,  certain  petitions  and  in¬ 
dividual  cards,  referred  to  as  “Authorizations”,  purport¬ 
ing  to  have  been  signed  by  employees  of  The  Pittsburgh  and 
Lake  Erie  Railroad  Company  and  The  Lake  Erie  and  East¬ 
ern  Railroad  Company  in  the  crafts  or  classes,  among 
others,  of  yard  conductors  (foremen),  yard  brakemen 
(helpers)  and  switchtenders,  for  the  purpose  of  having  said 
petitions  and  individual  cards  taken  and  considered  by  the 
said  Board  as  evidence  of  a  dispute  existing  among  the 
employees  of  the  said  carriers  in  the  said  several  crafts 
or  classes  within  the  meaning  of  Section  2  (Ninth)  of  the 
Railway  Labor  Act. 

86  18B.  That  the  said  petitions  contain  a  column  on 
the  left  side  thereof  headed  “Yard  Conductors 

(Foremen)”  in  which  said  column  purport  to  appear  the 
signatures  of  employees  of  said  carriers  in  the  craft  or 
class  of  yard  conductors  (foremen),  and  said  petitions  con¬ 
tain  another  column  on  the  right  side  thereof  headed  “Y'ard 
Brakemen  (Helpers)  and  Switchtenders”,  in  which  said 
latter  column  purport  to  appear  the  signatures  of  em¬ 
ployees  of  said  carriers  in  the  craft  or  class  of  yard  brake- 
men  (helpers)  and  the  craft  or  class  of  switchtenders. 

18C.  In  the  course  of  said  hearings  before  said  Board  in 
said  Case  No.  R-290,  it  was  asserted  by  plaintiff,  Order  of 
Railway  Conductors,  that  at  least  some  of  the  signatures 
appearing  on  said  petitions  had  been  obtained  under  cir¬ 
cumstances  and  upon  misrepresentations  amounting  to 
fraud,  and  evidence  was  offered  by  it  in  support  thereof; 
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the  Chairman  of  said  Board  presiding  at  and  conducting 
said  hearings,  notwithstanding  the  objection  and  protest 
of  the  plaintiff,  Order  of  Railway  Conductors,  ruled  that 
the  said  petitions  and  individual  cards,  referred  to  as 
4 ‘Authorizations”,  would  be  accepted  and  considered  by 
the  said  Board  as  prima  facie  evidence  of  a  dispute  as  to 
representation  under  the  Railway  Labor  Act;  and  there¬ 
upon  plaintiff,  Order  of  Railway  Conductors,  moved  that 
the  said  petitions  and  individual  cards  be  not  considered 
by  the  said  Board  as  evidence  of  a  dispute  as  to  representa¬ 
tion  under  the  Railway  Labor  Act  unless  and  until  said 
petitions  and  individual  cards  had  been  offered  and  received 
in  evidence  in  said  Case  Xo.  R-290;  whereupon,  the  Chair¬ 
man  of  the  said  Board  ruled  that  the  said  petitions  and  in¬ 
dividual  cards,  referred  to  as  “Authorizations”,  consti¬ 
tuted  information  before  the  said  Board  to  be  con- 
87  sidered  by  it  as  evidence  of  a  dispute  under  the  Rail¬ 
way  Labor  Act,  and  that  said  Chairman  did  not  pro¬ 
pose  to  allow  said  petitions  and  individual  cards  to  be  put 
in  evidence  in  said  Case  Xo.  R-290,  or  to  be  made  a  part  of 
the  record  thereof. 

18D.  Thereafter,  in  the  course  of  the  said  hearings  plain¬ 
tiff,  Order  of  Railway  Conductors,  moved  the  said  Board 
that  it  make  an  investigation  to  determine  whether  the  sig¬ 
natures  appearing  on  the  said  petitions  and  individual 
cards,  referred  to  as  “Authorizations”  had  been  obtained 
under  circumstances  and  upon  misrepresentations  amount¬ 
ing  to  fraud,  and  in  case  said  motion  should  be  denied  by 
said  Board,  then  in  the  alternative  it  moved  that  said  Board 
make  said  petitions  and  individual  cards  a  part  of  the  rec¬ 
ord  in  said  Case  Xo.  R-290,  as  evidence  to  be  considered  by 
the  Board  and  upon  which  said  Board  made  its  finding  that 
a  dispute  existed  as  to  representation  under  the  Railway 
Labor  Act,  in  case  it  should  make  such  a  finding. 

18E.  At  the  conclusion  of  the  said  hearings  in  said  Case 
Xo.  R-290  the  Chairman  of  said  Board  announced  that  the 
said  last-mentioned  motions  of  the  plaintiff,  Order  of  Rail¬ 
way  Conductors,  would  later  be  considered  by  the  Board 
and  counsel  for  the  plaintiff,  Order  of  Railway  Conductors, 
and  counsel  for  the  defendant,  Brotherhood  of  Railroad 
Trainmen,  were  granted  leave  to  file  briefs  with  the  said 
Board  respectively  in  support  of  and  in  opposition  to  said 
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motions;  thereafter,  and  following  the  filing  of  briefs  pur¬ 
suant  to  leave  granted  as  aforesaid,  the  said  Board  filed  in 
said  Case  No.  R-290  its  opinion  and  ruling  denying  the  said 
motions  of  plaintiff,  Order  of  Railway  Conductors ;  a  copy 
of  said  opinion  and  ruling  of  said  Board  is  attached  hereto, 
marked  * ‘Plaintiffs’  Exhibit  E”,  and  prayed  to  be 

88  taken  and  considered  as  a  part  hereof. 

38F.  That  the  action  and  ruling  of  the  said  Board 
as  aforesaid  in  considering  the  said  petitions  and  individ¬ 
ual  cards,  referred  to  as  “Authorizations”,  as  evidence 
of  a  dispute  as  to  representation  under  the  Railway  Labor 
Act,  and  denying  the  said  several  motions  of  plaintiff, 
Order  of  Railway  Conductors  as  aforesaid,  and  the  find¬ 
ings  and  conclusions  of  said  Board  dated  July  14,  1938 
(Exhibit  A  hereto)  that  a  dispute  exists  among  the  em¬ 
ployees  of  said  carriers,  members  of  the  craft  or  class  of 
yard  conductors  (foremen),  based  in  whole  or  in  part  upon 
the  said  petitions  and  individual  cards,  referred  to  as 
“Authorizations”,  is  arbitrary  and  capricious,  contrary 
to  and  without  warrant  of  law,  and  said  Board  lacked  juris¬ 
diction  and  was  without  power  or  authority  to  make  such 
findings  and  conclusions  based  in  whole  or  in  part  thereon. 

24A.  After  the  filing,  on  November  25,  1938,  of  the  re¬ 
port  of  the  said  mediator  of  the  National  Mediation  Board 
giving  the  result  of  the  election  held  as  aforesaid,  upon 
consideration  of  the  said  report  by  said  Board,  and  pur¬ 
suant  to  the  notice  of  election  given  by  said  Board  on  Nov¬ 
ember  8,  1938,  promulgating  and  establishing  rules  for  the 
government  thereof,  as  hereinbefore  set  forth,  the  said 
Board  on  February  8,  1939  duly  issued  its  certificate  in 
said  Case  No.  R-290,  reciting  that  the  result  of  the  elec¬ 
tion,  as  reported  by  the  said  mediator,  showed  that  of  the 
561  yard  conductors  (foremen),  yard  brakemen  (helpers) 
and  switchtenders,  declared  and  determined  to  be  eligible 
to  vote  in  said  election,  277  voted  that  they  desired  to  be 
represented  by  the  plaintiff,  Order  of  Railway  Conductors, 
and  309  voted  that  they  desired  to  be  represented  by  the 
defendant,  Brotherhood  of  Railroad  Trainmen;  and  by 
said  certificate  issued  by  said  Board  on  February  8, 

89  1939  as  aforesaid,  the  said  Board  certified  that  the 
Brotherhood  of  Railroad  Trainmen  had  been  duly 

designated  and  authorized  to  represent  the  craft  or  class 
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of  yardmen  (conductors,  brakemen  and  switchmen),  em¬ 
ployees  of  The  Pittsburgh  and  Lake  Erie  Railroad  Com- 
pahy  and  The  Lake  Erie  and  Eastern  Railroad  Company, 
for  the  purposes  of  the  Railway  Labor  Act ;  a  copy  of  said 
certificate  of  said  Board,  dated  February  8,  1939,  is  at¬ 
tached  hereto,  marked  “Plaintiffs’  Exhibit  F”,  and  prayed 
to  be  taken  and  considered  as  a  part  hereof. 

24B.  That  the  said  certificate  of  said  Board,  dated  Feb¬ 
ruary  8,  1939,  is  based  upon  the  findings  of  fact  and  con¬ 
clusions  of  the  defendant,  National  Mediation  Board, 
dated  July  14,  1938,  designated  “Direction  of  Election  and 
Designation  of  Eligible  Voters”,  filed  in  said  Case  No.  R- 
290,  the  notice  of  election  given  by  said  Board,  dated  No¬ 
vember  8, 1938,  promulgating  and  establishing  rules  for  the 
government  thereof,  the  election  held  pursuant  thereto, 
and  the  report  of  the  mediator  of  said  Board  giving  the 
result  thereof,  as  hereinbefore  set  forth;  that  the  said  cer¬ 
tificate  issued  by  said  Board,  dated  February  8,  1939,  is 
wholly  unsupported  by  evidence,  is  contrary  to  the  evi¬ 
dence  before  the  said  Board,  is  arbitrary  and  capricious, 
contrary  to  law  and  null  and  void,  and  the  said  Board 
lacked  jurisdiction,  and  was  wholly  without  power  or 
authority  to  issue  said  certificate  for  the  reasons  and  upon 
the  several  grounds  heretofore  more  particularly  and  at 
large  set  forth  in  the  complaint  of  the  plaintiffs,  filed  here¬ 
in,  as  to  the  invalidity  of  the  findings  and  conclusions  of 
the  said  Board,  dated  July  14,  1938,  the  said  notice  of  elec¬ 
tion,  dated  November  8,  1938,  and  the  election  held  pur¬ 
suant  thereto,  and  plaintiffs  hereby  adopt,  refer  to 
90  and  embody  herein  each  and  every  of  said  aver¬ 
ments,  with  like  effect  as  if  herein  fully  repeated. 

WHEREFORE,  the  premises  considered,  the  plaintiffs 
pray: 

5A.  That  the  certificate  of  the  defendant,  National 
Mediation  Board  dated  February  8,  1939,  certifying  that 
the  Brotherhood  of  Railroad  Trainmen  has  been  duly 
designated  and  authorized  to  represent  the  craft  or  class  of 
yardmen  (conductors,  brakemen  and  switchtenders)  em¬ 
ployees  of  The  Pittsburgh  and  Lake  Erie  Railroad  Com¬ 
pany  and  The  Lake  Erie  and  Eastern  Railroad  Company, 
for  the  purposes  of  the  Railway  Labor  Act,  be  decreed  to 
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be  unlawful,  illegal  and  null  and  void,  and  in  violation  of 
the  rights  of  the  plaintiffs  and  each  of  them,  under  the  Act 
of  Congress  approved  May  20,  1926,  as  amended  June  21, 
1934  (45  U.  S.  C.  A.,  Section  151,  et  seq.),  generally  known 
as  the  “Railway  Labor  Act”,  and  that  the  said  certificate 
of  the  defendant,  National  Mediation  Board  be  vacated, 
annulled  and  set  aside. 

(s)  GEO.  P.  HOOVER 
(s)  JOHN  M.  GRIMM 

Attorneys  for  Plaintiffs. 

91  Plaintiffs'  Exhibit  “E”. 

Filed  April  12  1939 

National  Mediation  Board 
Washington 

Case  No.  R-290 

Ruling  on  Motion 

August  31,  1937 

In  the  matter  of  Representation  of  Employees  of  the  Pitts¬ 
burgh  and  Lake  Erie  Railroad  Company  Road  Conduc¬ 
tors,  Yard  Foremen,  Helpers  and  Switchtenders 

This  proceeding  involves  the  invocation  of  the  Board’s 
services  by  the  Brotherhood  of  Railroad  Trainmen  to  de¬ 
termine  the  duly  authorized  representative  of  road  conduc¬ 
tors,  yard  foremen,  helpers  and  switchtenders,  employees 
of  the  Pittsburgh  and  Lake  Erie  Railroad  Company.  The 
application  was  supplemented  by  filing  with  the  Board,  as 
generally  required  in  such  cases,  photostatic  copies  of  vari¬ 
ous  petitions  alleged  to  be  signed  by  the  employees,  author¬ 
izing  the  Brotherhood  of  Railroad  Trainmen  to  represent 
such  individuals  for  the  purposes  of  the  Railway  Labor  Act. 
In  accordance  with  its  usual  practice  the  Board  has  treated 
the  signatures  on  these  petitions  as  confidential  and  has 
not  made  them  a  part  of  the  record  subsequently  made  for 
determination  of  the  proper  classification  of  the  employees 
involved  and  determination  of  the  eligible  list  of  voters  who 
may  be  permitted  to  participate  in  the  selection  of  repre¬ 
sentative  of  the  several  crafts  or  classes  involved. 
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Ill  the  course  of  the  hearings  on  the  classification  for  the 
eligible  list,  counsel  for  the  Order  of  Railway  Conductors 
moved  that  “the  Board  make  an  investigation  concerning 
the  so-called  authorizations  on  the  question  of  whether  or 
not  there  is  a  dispute  within  the  meaning  of  the  Railway 
Labor  Act,”  and  if  the  Board  denied  the  motion,  then  fur¬ 
ther  motion  is  made  that  the  so-called  authorizations  be 
made  a  part  of  the  record  concerning  the  settling  of  the 
classification  of  voters  and  the  eligible  list  as  evidence  in 
that  investigation. 

The  case  that  is  here  involved  follows  two  other  cases 
involving  the  employees  of  the  Pittsburgh  and  Lake  Erie 
Railroad  in  the  train  service.  As  a  result  of  those  two 
cases,  certificates  were  issued  by  the  Board  that  the  Order 
of  Railway  Conductors  was  the  duly  authorized  represen¬ 
tative  of  road  conductors  and  yard  conductors  so  far  as 
pertinent  here.  The  position  of  the  Order  of  Railway  Con¬ 
ductors  is  stated  on  the  record  to  be: 

“  *  *  *  that  we  had  these  two  applications  and  the  Board 
issued  its  two  certificates  and  that  that  made  the  0.  R.  C. 

the  representative  of  these  two  classes  of  men  on 
92  this  railroad,  and  that  when  they  began  to  negotiate 
the  agreement  which  they  were  authorized  to  do, 
under  the  certificate  of  the  Board,  they  were  obstructed  by 
the  action  of  the  B.  of  R.  T.  and,  under  the  ruling  of  the 
Board  that  I  called  the  Board’s  attention  to,  the  Board 
has  ruled  that  when  they  made  a  certificate,  that  the  party 
they  certify  should  have  the  right  to  operate  under  the 
agreement  it  negotiates  for  at  least  a  year.  That  is  the 
ruling  of  the  Board,  as  I  understand  it. 

*‘We  now  take  the  position  that,  before  the  Board  can 
order  an  election  in  this  case,  there  must  be  evidence  here 
to  show  that  there  is  a  dispute  and  that  is  the  reason  why  I 
ask  for  these  so-called  authorizations.  We  maintain  that 
these  authorizations  have  to  be  put  into  this  case  as  evi¬ 
dence  in  this  case,  and  in  order  to  determine  whether  or 
not  they  are  authorizations  from  persons  who  are  in  the 
class  or  craft  as  to  which  they  claim  there  is  a  dispute, 
that  you  first  must  determine  whether  these  men  are  in  that 
class  or  craft.” 

Pursuant  to  the  statement  of  the  position  of  the  Order 
of  Railway  Conductors,  the  Board  made  a  check  of  the 
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authorizations  filed  with  it  by  the  Brotherhood  of  Railroad 
Trainmen  and  placed  the  compilation  of  record  in  Exhibits 
2  and  5,  with  recapitulations  for  each.  These  exhibits 
show  that  of  a  total  of  1)77  employees  in  all  classes  of  train 
service,  737  had  signed  authorizations  in  favor  of  the 
Brotherhood  of  Railroad  Trainmen.  Broken  down  to  the 
two  crafts  here  involved  the  Exhibit  showed  that  of  5S  road 
conductors  employed,  3G  had  signed  authorizations  for  the 
Brotherhood  of  Railroad  Trainmen,  and  of  185  vard  con- 
duetors,  112  had  signed  authorizations  for  the  Brotherhood 
of  Railroad  Trainmen.  The  texts  of  the  authorizations 
signed  by  the  employees,  minus  the  signatures,  were  also 
included  in  the  record. 

With  this  evidence  in  the  record,  the  position  of  the  Or¬ 
der  of  Railway  Conductors  somewhat  changed  in  that  the 
authenticity  of  the  signatures  to  the  petitions  was  finally 
questioned  upon  the  ground  that  they  were  obtained  by 
misrepresentation  and  were  tainted  with  fraud,  and  that 
therefore  the  burden  fell  upon  the  Board  to  make  a 
thorough  investigation  of  the  circumstances  under  which 
they  were  signed. 

The  real  point  at  issue  is  two-fold — First:  whether  the 
Board  must  hold  a  hearing  to  determine  whether  or  not  a 
dispute  exists  under  the  ruling  of  the  District  of  Columbia 
Court  of  Appeals  in  BRT  vs.  XMB,  (SS  Fed  2nd  757)  and 
Second:  whether  the  signatures  filed  with  the  Board  as 
part  of  the  information  upon  which  it  determines  that  a 
dispute  exists  must  be  made  public  as  a  part  of  the  record 
of  investigation  of  the  dispute  held  under  Section  2,  Ninth, 
of  the  Railwav  Labor  Act. 

93  Section  2,  Ninth,  of  the  law  reads  as  follows : 

“Ninth.  If  any  dispute  shall  arise  among  a  car¬ 
rier’s  employees  as  to  who  are  the  representatives  of  such 
employees  designated  and  authorized  in  accordance  with 
the  requirements  of  this  Act,  it  shall  be  the  duty  of  the 
Mediation  Board,  upon  request  of  either  party  to  the  dis¬ 
pute,  to  investigate  such  dispute  and  to  certify  to  both 
parties,  in  writing,  within  thirty  days  after  the  receipt  of 
the  invocation  of  its  services,  the  name  or  names  of  the 
individuals  or  organizations  that  have  been  designated  and 
authorized  to  represent  the  employees  involved  in  the  dis¬ 
pute,  and  certify  the  same  to  the  carrier.  Upon  receipt  of 
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such  certification  the  carrier  shall  treat  with  the  represen¬ 
tative  so  certified  as  the  representative  of  the  craft  or  class 
for  the  purposes  of  this  Act.  In  such  an  investigation,  the 
Mediation  Board  shall  be  authorized  to  take  a  secret  ballot 
of  the  employees  involved,  or  to  utilize  any  other  appropri¬ 
ate  method  of  ascertaining  the  names  of  their  duly  desig¬ 
nated  and  authorized  representatives  in  such  manner  as 
shall  insure  the  choice  of  representatives  by  the  employees 
without  interference,  influence,  or  coercion  exercised  by  the 
carrier.  In  the  conduct  of  any  election  for  the  purposes 
herein  indicated  the  Board  shall  designate  who  may  partici¬ 
pate  in  the  election  and  establish  the  rules  to  govern  the 
election,  or  may  appoint  a  committee  of  three  neutral  per¬ 
sons  who  after  hearing  shall  within  ten  days  designate  the 
employees  who  may  participate  in  the  election.  The  Board 
shall  have  access  to  and  have  power  to  make  copies  of  the 
books  and  records  of  the  carriers  to  obtain  and  utilize  such 
information  as  mav  be  deemed  necessary  bv  it  to  earn’  out 

•  1  •>  w 

the  purposes  and  provisions  of  this  paragraph.” 

Representation  disputes  arise  under  two  general  classes: 

(1)  Those  in  which  the  employees  believe  that  manage¬ 
ment  favors  one  type  of  organization  as  representative  of 
employees  against  another;  and 
)  (2)  Interorganization  disputes  wherein  one  national  la- 
bbr  organization  seeks  to  represent  a  class  or  craft  that  has 
heretofore  been  represented  by  another  national  organi¬ 
zation. 

In  the  first  class  of  cases  employees  file  signed  petitions 
and  authorizations  under  pledge  that  they  will  not  be  shown 
to  management  for  fear  of  reprisals.  In  the  other  case, 
einployees  insist  upon  the  same  confidential  treatment  of 
their  signatures  because  of  a  bitterness  that  exists  between 
the  disputing  organizations.  Indeed,  oftentimes  in  the  lat¬ 
ter  group  of  cases  the  employees  sign  authorizations  for 
both  parties  to  the  dispute.  In  both  classes  of  cases  the 
Board  has  ruled  in  the  public  interest  that  it  must  have 
evidence  that  a  dispute  exists  in  order  that  it  may  avoid 
disturbances  in  employment  conditions  where  no  bona  fide 
dispute  exists,  but  signatures  have  usually  been  held  confi¬ 
dential.  There  is  no  requirement  in  the  law  that  the 
94  Board  have  a  particular  type  of  evidence  or  that  it 
hold  a  hearing  in  order  to  determine  that  a  dispute 
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exists.  The  investigations  required  under  Section  2,  Ninth, 
are  only  to  be  held  after  it  has  been  determined  that  a  dis¬ 
pute  exists. 

Nobody’s  rights  as  between  the  employees  involved  are 
affected  by  a  determination  by  the  Board  that  a  dispute  as 
to  representation  exists.  Rights  of  employees  are  affected 
only  when  the  Board  upon  proper  evidence  reaches  a  deter¬ 
mination  of  the  rules  of  election  and  lists  of  those  eligible 
to  participate  in  the  selection  of  representative.  Hence  the 
ruling  of  the  Board  that  it  will  not  make  available  to  anv- 
body  the  signatures  of  employees  and  signed  petitions  or 
authorizations  under  which  a  change  of  representation  may 
be  sought. 

In  the  instant  case  the  Board  had  evidence  of  the  exis¬ 
tence  of  a  dispute  wholly  independent  of  the  petitions  filed 
with  it.  Two  previous  cases  had  been  investigated  by  the 
Board  as  a  result  of  which  certificates  were  issued.  The 
elections  in  these  prior  cases  were  held  when  the  employ¬ 
ment  conditions  on  the  railroad  were  at  a  low  ebb  on  ac¬ 
count  of  the  depression  and  wholly  different  conditions  ex¬ 
isted  at  the  time  the  invocation  in  the  instant  case  was  filed. 
At  the  time  the  prior  elections  were  held  protest  was  made 
of  the  manner  in  which  the  employees  were  grouped  by 
the  Board  for  purposes  of  election,  and  the  ruling  of  the 
Board  with  respect  to  the  classification  of  employees  in 
yard  service  had  materially  changed  between  the  time  of 
the  prior  election  and  the  filing  of  the  invocation  in  the 
instant  case.  Upon  all  of  this  evidence,  including  the  peti¬ 
tions  and  authorizations  filed  by  the  Brotherhood  of  Rail¬ 
road  Trainmen,  the  Board  had  accepted  the  invocation  of 
that  organization  and  docketed  the  case  for  investigation 
on  November  20,  1936:  and  the  parties  were  so  notified. 

The  investigation  which  followed  to  determine  the  classi¬ 
fication  of  employees  for  the  purpose  of  determining  who 
might  participate  in  the  selection  of  representative  and 
rules  of  election  did  not  involve  any  determination  of 
whether  or  not  a  dispute  existed.  That  question  was  settled 
by  the  notification  of  the  Board  to  the  parties  that  the 
Board  was  proceeding  to  arrange  for  an  election. 

The  battle  for  representation  between  the  organizations 
here  in  dispute  has  been  going  on  on  the  Pittsburgh  and 
Lake  Erie  Railroad  for  a  long  period  as  indicated  by  the 
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record  made  herein.  Solicitation  of  membership,  meetings 
of  lodges  of  both  organizations  and  propaganda  distributed 
by  each  has  been  stirring  the  waters  of  discord  for  a  long 
series  of  years.  The  particular  petitions  that  are  involved 
in  consideration  of  the  motion  were  circulated  for  signature 
in  a  whirlwind  campaign  conducted  by  the  Brotherhood  of 
Railroad  Trainmen  at  a  time  when  the  Order  of  Railway 
Conductors  was  negotiating  the  agreement  with  the  man¬ 
agement  which  it  was  authorized  to  make  under  the  prior 
certificate  of  the  Board.  It  apparently  represented  to  the 
employees  that  the  Brotherhood  of  Railroad  Trainmen  was 
going  to  use  every  device  possible  to  prevent  the  signing 
of  the  agreement  and  the  general  committee  of  that  organ¬ 
ization  spread  the  news  that  it  had  authorized  the 
95  Grand  Lodge  office  to  take  any  steps  necessary  to 
prevent  the  signing  of  the  agreement. 

The  arguments  made  to  the  employees  in  getting  signa¬ 
tures  and  the  effect  of  such  arguments  are  often  acrimoni¬ 
ous,  and,  as  in  securing  political  nominations,  may  be  of 
doubtful  validity.  But  the  wording  of  the  authorizations 
as  shown  in  the  record  clearly  states  their  purposes,  namely, 
that  the  employees  signing  them  desire  the  representation 
of  the  Brotherhood  of  Railroad  Trainmen  for  the  purposes 
of  the  Railway  Labor  Act.  Xo  evidence  was  presented  to 
show  that  the  signatures  were  not  genuine. 

It  is  claimed  by  two  employees  that  they  signed  the  peti¬ 
tions  without  reading  them  upon  representation  made  to 
them  by  officials  of  the  Brotherhood  of  Railroad  Trainmen 
that  their  purpose  was  merely  to  prevent  the  management 
from  signing  the  agreement  that  was  under  negotiation 
with  the  Order  of  Railway  Conductors.  It  is  clear  that 
nobody  on  the  Railroad  except  the  representatives  of  man¬ 
agement  and  the  representatives  of  the  Order  of  Railway 
Conductors  had  any  knowledge  of  what  rules  and  working 
conditions  were  being  put  into  the  agreement  under  nego¬ 
tiation.  Such  is  the  evidence  of  misrepresentation  and 
fraud  upon  which  the  Order  of  Railway  Conductors  re¬ 
quested  this  Board  to  enter  upon  an  investigation  of  the 
authenticity  of  the  signatures  and  the  circumstances  under 
which  they  were  given.  But  those  who  secured  the  signa¬ 
tures  from  these  men  denied  that  thev  had  made  anv  such 

V 

misrepresentations.  Despite  all  the  campaigning  that  was 
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done  at  the  time  and  since  the  petition  was  signed,  no  other 
evidence  of  fraud  or  misrepresentation  was  given  to  the 
Board  upon  which  to  justify  its  undertaking  to  investigate 
the  circumstances  under  which  it  was  signed  and  the  effect 
of  the  solicitation  upon  the  signers  thereof.  Considering 
the  large  majority  of  signatures  that  were  presented  to  the 
Board  of  those  eligible  to  vote,  the  Board  would  not  be 
justified  upon  such  evidence  in  entering  upon  any  such  in¬ 
vestigation. 

The  motion  proceeds  upon  the  theory  that  some  duty 
involves  upon  the  Board  to  investigate  and  control  the  type 
of  electioneering  and  propaganda  that  is  indulged  in  by 
parties  to  a  representation  dispute.  The  law  undertakes 
to  see  that  management  shall  not  interfere,  influence  or 
coerce  the  employees  in  the  selection  of  their  representative, 
but  the  Board  is  not  given  jurisdiction  even  to  control  the 
activities  of  management.  That  jurisdiction  is  given  to 
the  Department  of  Justice,  and  certainly  as  between  em¬ 
ployees  no  control  of  the  electioneering  methods  employed 
by  the  parties  to  the  dispute  can  be  effectively  given  to  any 
tribunal,  and  no  attempt  is  made  to  give  it  to  this  Board 
in  the  Railway  Labor  Act.  All  that  the  Act  requires  is  that 
by  election  or  some  other  appropriate  means  each  employee 
shall  be  given  the  right  to  express  itself  in  a  secret  ballot. 
No  State  or  Federal  Government  attempts  to  control  the 
campaign  methods  of  political  parties,  and  it  is  not  any 
more  within  the  power  of  the  National  Mediation  Board 
to  control  the  electioneering  methods  of  parties  to  a  labor 
dispute  under  the  Railway  Labor  Act. 

The  motion  is  denied. 

By  order  of  the  National  Mediation  Board: 

(s)  GEORGE  A.  COOK, 

(Seal)  Secretary 
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96  Plaintiffs’  Exhibit  “ F ” 

Filed  April  12  1939 

National  Mediation  Board 
Washington 

William  M.  Leiserson,  Chairman 
Otto  S.  Beyer 
George  A.  Cook 

Robert  F.  Cole,  Secretary 

Case  No.  R-290 
Certification 
February  8,  1939 

In  the  matter  of  Representation  of  Employees  of  the 
Pittsburgh  and  Lake  Erie  Railroad  Company  and 
Lake  Erie  and  Eastern  Railroad  Company  Road  Pas¬ 
senger  and  Freight  Conductors  Yardmen  (Conductors, 
Brakemen  and  Switchtenders) 

The  services  of  the  National  Mediation  Board  were  in¬ 
voked  by  the  Brotherhood  of  Railroad  Trainmen  to  settle 
a  dispute  as  to  who  may  properly  represent  road  passen¬ 
ger  and  freight  conductors;  yardmen  (conductors,  brake- 
meh  and  switchtenders),  employees  of  the  Pittsburgh  and 
Lake  Erie  Railroad  Company  and  the  Lake  Erie  and  East¬ 
ern  Railroad  Company,  as  provided  by  Section  2,  Ninth,  of 
the  Railway  Labor  Act. 

The  Board  assigned  Mediator  P.  D.  Harvey  to  investi¬ 
gate  and  held  a  hearing  in  order  to  determine  the  issues  in 
the  case,  after  which  it  ordered  an  election  to  be  held  (Di¬ 
rection  of  Election  and  Designation  of  Eligible  Voters,  July 
14,  1938).  Mediator  Harvey  was  assigned  to  conduct  the 
election. 

Following  are  the  results  of  the  election  as  reported  by 
Mediator  Harvey  and  attested  to  by  representatives  of  the 
contesting  organizations  who  acted  as  observers : 

Number  of  employees  voting  for  contesting  organizations; 
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For  For  Number  of 

Brotherhood  Order  of  employees 

of  Railroad  Railway  Void  eligible 

Trainmen  Conductors  ballots  to  vote 

Road  passenger  and 

freight  conductors  22  25  0  47 

Yardmen  (conductors, 
brakemen  and  switch- 

tenders)  309  227  1  561 

97  On  the  basis  of  the  investigation  and  report  of  elec¬ 
tion  the  National  Mediation  Board  herebv  certifies 

* 

that  the  Order  of  Railway  Conductors  has  been  dulv  desig- 
nated  and  authorized  to  represent  the  craft  or  class  of  road 
passenger  and  freight  conductors,  employees  of  the  Pitts¬ 
burgh  and  Lake  Erie  Railroad  Company  and  the  Lake  Erie 
and  Eastern  Railroad  Company,  for  the  purposes  of  the 
Railway  Labor  Act. 

The  Board  further  certifies  that  the  Brotherhood  of  Rail¬ 
road  Trainmen  has  been  dulv  designated  and  authorized  to 
represent  the  craft  or  class  of  yardmen  (conductors,  brake- 
men  and  switchtenders),  employees  of  the  Pittsburgh  and 
Lake  Erie  Railroad  Company  and  the  Lake  Erie  and  East¬ 
ern  Railroad  Company,  for  the  purposes  of  the  Railway 
Labor  Act. 

Bv  order  of  the  NATIONAL  MEDIATION  BOARD. 

ROBT.  F.  COLE, 
Secretary. 

98  Answer  of  Defendants  National  Mediation  Board, 
William  M.  Leiserson,  Otto  S.  Beyer,  and  George  A. 
Cook  to  Amendments  and  Supplement  to  Com¬ 
plaint 

Filed  April  15  1939 
#  •  # 

Come  now  the  defendants  National  Mediation  Board, 
William  M.  Leiserson,  Otto  S.  Beyer,  and  George  A.  Cook 
(hereinafter  referred  to  as  “these  defendants”  or  the 
“Board”)  and  for  answer  to  the  amendments  and  supple¬ 
ment  to  the  complaint,  respectfully  state : 

13.  These  defendants  admit  the  allegations  of  fact  in 
the  paragraphs  numbered  18- A,  18-B,  18-C,  1S-D,  and  18-E 


84 


ORDER  OF  RAILWAY  CONDUCTORS  ET  AL.  VS. 


of  the  complaint,  as  amended,  except  that  they  deny  that 
the  yard  conductors  (foremen),  yard  brakemen  (helpers) 
and  switch  tenders  constitute  separate  crafts  or  classes  of 
employees  within  the  moaning  of  Section  2  of  the  Railway 
Labor  Act. 

14.  These  defendants  deny  the  allegations  contained  in 
paragraph  1S-F  of  the  complaint,  as  amended,  and  aver 
that  the  Board  is  not  required  to  base  its  determination 
that  a  dispute  as  to  representation  exists  upon  evidence 
adduced  at  a  hearing,  and  that  in  any  event  the  Board  did 
not  base  its  finding  that  a  dispute  exists  solely  upon  the 
“Authorizations”  referred  to. 

99  15.  These  defendants  admit  the  allegations  con¬ 

tained  in  paragraph  24-A  of  the  complaint,  as 
amended  and  supplemented. 

16.  These  defendants  admit  the  allegations  contained  in 
paragraph  24-B  of  the  complaint,  as  amended  and  supple¬ 
mented,  up  to  the  first  semi-colon  in  the  said  paragraph, 
except  that  they  aver  that  the  Board’s  certificate  of  Febru¬ 
ary  8,  1939,  is  based  upon  the  secret  ballot  taken  among 
the  employees  and  on  the  evidence  taken  before  the  Board 
in  the  hearing  held  in  July  1937,  as  well  as  upon  the  items 
set  forth  in  the  said  paragraph.  These  defendants  deny 
the  remaining  allegations  in  the  said  paragraph. 

Respectfully  submitted, 

ROBERT  L.  STERN 
Special  Assistant  to  the  At¬ 
torney  General 

l6o  Separate  Answer  of  Defendant  Brotherhood  of  Rail¬ 
road  Trainmen  to  Amendments  and  Supplement  to 
Complaint 

Filed  April  15  1939 

*  •  * 

Now  comes  the  Brotherhood  of  Railroad  Trainmen,  one 
of  the  defendants  herein,  and  for  its  separate  answer  to 
the  Amendments  and  Supplement  to  the  Complaint  of  the 
plaintiff,  herein  says  to  the  court: 
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33. 

This  defendant  admits  the  allegations  in  paragraph  ISA, 
except  that  it  denies  that  the  yard  conductors  (foremen) 
employed  by  the  Pittsburgh  &  Lake  Erie  Railroad  Com¬ 
pany  and  the  Lake  Erie  &  Eastern  Railroad  Company  are 
members  of  a  craft  or  class  separate  and  distinct  from 
yard  brakemen  (helpers)  and  switchtenders. 

34. 

This  defendant  admits  the  allegations  of  paragraph  1SB, 
except  that  it  denies  that  the  yard  conductors  (foremen) 
employed  by  the  Pittsburgh  &  Lake  Erie  Railroad  Com¬ 
pany  and  the  Lake  Erie  &  Eastern  Railroad  Company  are 
members  of  a  craft  or  class  separate  and  distinct  from 
yard  brakemen  (helpers)  and  switchtenders. 

101  35. 

This  defendant  admits  the  allegations  in  paragraph  18C, 
except  that  it  denies  that  the  yard  conductors  (foremen) 
employed  by  the  Pittsburgh  &  Lake  Erie  Railroad  Com¬ 
pany  and  the  Lake  Erie  &  Eastern  Railroad  Company  are 
members  of  a  craft  or  class  separate  and  distinct  from  yard 
brakemen  (helpers)  and  switchtenders. 

36. 

This  defendant  admits  the  allegations  in  paragraph  18D, 
except  that  it  denies  that  the  yard  conductors  (foremen) 
employed  by  the  Pittsburgh  &  Lake  Erie  Railroad  Com¬ 
pany  and  the  Lake  Erie  &  Eastern  Railroad  Company  are 
members  of  a  craft  or  class  separate  and  distinct  from 
yard  brakemen  (helpers)  and  switchtenders. 

37. 

This  defendant  admits  the  allegations  in  paragraph  1SE, 
except  that  it  denies  that  the  yard  conductors  (foremen) 
employed  by  the  Pittsburgh  &  Lake  Erie  Railroad  Com¬ 
pany  and  the  Lake  Erie  &  Eastern  Railroad  Company  are 
members  of  a  craft  or  class  separate  and  distinct  from 
yard  brakemen  (helpers)  and  switchtenders. 
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38. 

This  defendant  denies  that  the  action  and  ruling  of  the 
National  Mediation  Board,  as  alleged  in  paragraph  18F, 
is  arbitrary  and  capricious,  or  contrary  to  and  without 
warrant  of  law. 

This  defendant  also  denies  that  the  said  Board  was  with¬ 
out  jurisdiction  or  power  and  authority  to  make  the  find¬ 
ings  and  conclusions  referred  to  in  said  paragraph. 

39. 

The  allegations  in  paragraph  24A  are  admitted. 

102  40. 

This  defendant  admits  that  the  certificate  of  the  National 
Mediation  Board,  referred  to  in  paragraph  24B,  is  based 
upon  the  findings  of  fact  and  conclusions  of  said  Board,  as 
alleged  in  said  paragraph,  but  avers  that  said  certificate  is 
unsupported  by  the  evidence  that  the  said  certificate  was 
issued  pursuant  to  and  is  based  upon,  and  wholly  sup¬ 
ported  by,  the  evidence  taken  before  such  Board  at  hearing 
held  for  that  purpose  in  the  month  of  July,  1937,  and  this 
defendant  denies  that  the  action  of  said  Board  in  issuing- 
said  certificate  is  arbitrary,  capricious,  or  that  the  Board 
was  without  power  and  authority  to  issue  said  certificate, 
and  alleges  that  the  action  of  said  Board,  in  the  respect 
referred  to,  was  consonant  with  the  terms  of  the  Railway 
Labor  Act  and  that  all  actions  of  the  Board,  with  respect 
to  the  matter  set  forth  in  plaintiff’s  complaint,  and  the 
amendments  and  supplement  thereto,  were  taken  and  re¬ 
quired  to  be  taken  by  such  Board  in  the  performance  of  its 
duties,  as  prescribed  by  said  Railway  Labor  Act. 

Except  as  hereinbefore  specifically  admitted,  qualified  or 
otherwise  answered,  this  defendant  denies  each  and  every 
allegation,  matter  and  thing  in  said  amendments  and  sup¬ 
plement  to  complaint. 

(s)  JOHN  P.  DEVANEY 

(s)  tom  j.  McGrath 

I 

Attorneys  for  Defendant  Brother¬ 
hood  of  Railroad  Trainmen. 


I 
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103  Stipulation 

Filed  Mav  31  - 1939 

*  *  * 

It  is  hereby  stipulated  and  agreed  by  and  between  coun¬ 
sel  for  the  respective  parties: 

1.  That  the  “Narrative  Statement  of  the  Evidence  Be¬ 
fore  the  National  Mediation  Board  Bearing  upon  tin*  Ques¬ 
tion  of  Craft  or  Class”  contains  a  fair  narrative  summary 
of  all  the  evidence  in  the  record  before  the  National  Medi¬ 
ation  Board  which  the  parties  deem  pertinent  to  the  ques¬ 
tion  of  craft  or  class,  and  may  be  referred  to  by  the  parties 
in  place  of  the  original  testimony  before  the  Board  bear¬ 
ing  on  that  question. 

2.  That  the  National  Mediation  Board  did  and  that  ac¬ 
cordingly  the  Court  may  take  judicial  notice  of  the  follow¬ 
ing  documents  as  part  of  the  record  before  the  Board: 

(a)  All  schedules  (agreements  between  carriers  and 
their  employees  governing  rates  of  pay,  rules,  and  work¬ 
ing  conditions)  in  the  files  of  the  National  Mediation  Board 
relating  to  employees  in  road  and  yard  service  listed  and 
as  shown  on  the  large  table  entitled,  “Analysis  of  Agree¬ 
ments  Affecting  Conductors,  Trainmen,  and  Yardmen  on 
All  Class  I  Railroads”. 

(b)  The  following  schedules  in  the  files  of  the  National 

Mediation  Board  as  typical  of  all  such  schedules: 

104  (1)  New  York  Central  Railroad  (Buffalo  Table 

&  East)  Conductors,  Trainmen  and  No.  9(5 
Yardmen,  Effective  December  1,  1926 

(2)  Pennsylvania  Railroad.  Conductors,  Table 

Trainmen  and  Switchtenders  in  Road  No.  110 
and  Yard  Service,  Effective  April  1. 

1927. 

(3)  Baltimore  and  Ohio  Railroad,  Train-  Table 

men,  Effective  September  1,  1927  No.  11 

(4)  Central  Railroad  of  New  Jersey,  Table 

Trainmen  and  Yardmen,  Effective  No.  20 

December  1,  1926. 
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(5)  Chicago,  St.  Paul,  Minneapolis  &  Table 
Omaha  Railway,  Baggagemen,  Brake-  No.  33 
men  and  Yardmen  July  15,  1930. 

(6)  Chicago,  Rock  Island  and  Pacific  Table 

Railway,  Switchmen,  Effective  July  No.  31 

1,  192?! 

(7)  Chicago  Great  Western  Railroad,  Table 

Yardmen,  Effective  January  20,  1936  No.  28 

(8)  Chesapeake  and  Ohio  Conductors,  Table 

Trainmen  and  Yardmen,  Effective  No.  23 

February  1,  1927. 

(c)  United  States  Railroad  Administration,  General 
Order  No.  27,  with  Supplements  and  Interpretations, 
Wages  of  Railroad  Employees  (particularly  supplement  No. 
16  and  supplement  No.  25). 

(d)  The  volume  entitled,  “United  States  Railroad  Labor 
Board,  Rules  for  Reporting  Information  on  Railroad  Em¬ 
ployees,  Together  with  a  Classification  and  Index  of  Steam 
Railroad  Occupations”  (1921). 

(e)  United  States  Railroad  Labor  Board,  Decisions  No. 
2  and  No.  147. 

(f)  Report  and  Award  of  Arbitrators,  December  1,  1926, 
Wage  Increase — Eastern  Territory. 

(g)  Report  and  Award  of  Arbitrators,  January  25,  1927, 
Wage  Increase — Western  Territory. 

(h)  Interstate  Commerce  Commission,  Bureau  of 
105  Statistics,  Wage  Statistics  of  Class  I  Railways,  for 

the  month  of  October  1936.  Where  it  is  inconvenient 
for  the  parties  to  present  to  the  Court  the  original  of  any 
of  the  above  documents,  copies  or  excerpts  may  be  sub¬ 
mitted,  after  first  having  been  submitted  to  opposing  coun¬ 
sel. 

3.  That  the  Court  may  take  judicial  notice  of : 

(a)  Prior  decisions  of  the  Railroad  Labor  Board,  of  the 
United  States  Board  of  Mediation,  and  of  the  National 
Mediation  Board  referred  to  in  the  “Direction  of  Election 
and  Designation  of  Eligible  Voters”,  July  14,  1938,  in  Case 
No.  R-290. 

(b)  Any  other  decisions  of  the  National  Mediation 
Board  after  submission  of  identification  by  case  number  to 
opposing  counsel. 


NATIONAL  MEDIATION  BOARD  ET  AL. 


89 


(c)  Annual  reports  of  the  National  Mediation  Board. 

4.  That  on  October  26,  1936,  and  in  January  1937  the 
National  Mediation  Board  was  notified  that  the  Brother¬ 
hood  of  Railroad  Trainmen  claimed  that  it  had  been  se¬ 
lected  as  representative  for  purposes  of  collective  bargain¬ 
ing  by  a  majority  of  the  employees  in  yard  service,  includ¬ 
ing  the  yard  foremen  (conductors),  yard  helpers  (brake- 
men)  and  switchtenders,  both  as  separate  units  and  as  a 
whole.  This  claim  was  contested  by  the  Order  of  Railway 
Conductors. 

5.  That  this  cause  shall  be  submitted  to  and  determined 
by  the  Court  on  the  pleadings  and  the  transcript  of  the 
testimony  of  the  hearing  and  the  exhibits  before  the  Na¬ 
tional  Mediation  Board,  together  with  the  documents  men¬ 
tioned  in  Paragraphs  1,  2,  and  3  and  the  facts  set  forth  in 
Paragraph  4  of  this  stipulation. 

106  Counsel  for  Plaintiff 

Order  of  Railway  Conductors 

J.  M.  GRIMM 
GEO.  P.  HOOVER 
Counsel  for  Defendants 
National  Mediation  Board ,  ei  al. 

ROBERT  L.  STERN 

Special  Assistant  to  the  Attor¬ 
ney  General 

Counsel  for  Defendant 

Brotherhood  of  Railroad  Train- 
m  en 

TOM  J.  McGRATH 

107  Stipulation  on  Appeal. 

Filed  October  6  1939 
#  •  * 

It  is  hereby  further  stipulated  and  agreed  by  and  be¬ 
tween  counsel  for  the  respective  parties: 

1.  That  on  the  appeal  of  plaintiffs  in  the  above  entitled, 
cause  from  the  judgment  entered  herein  on  June  29,  1939, 
the  stipulation  heretofore  entered  into  by  and  between 
counsel  for  the  parties  hereto  on  May  3,  1939,  and  filed 
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herein  May  31,  1939,  by  reference,  is  hereby  adopted  as 
fully  as  though  set  out  herein,  and  the  provisions  of  said 
stipulation  shall  apply  with  like  force  and  effect  in  the 
hearing  and  determination  of  said  cause  of  action  in  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia,  in  so  far  as  the  provisions  thereof  may  be  applicable 
on  said  appeal. 

2.  That  the  narrative  statement  of  the  evidence  before 
the  National  Mediation  Board  (the  correctness  thereof  be¬ 
ing  evidenced  by  the  approval  of  counsel)  filed  herein,  shall 
constitute  the  transcript  of  testimony  on  this  appeal,  to¬ 
gether  with  such  additional  documents  as  the  said  Court  of 
Appeals  may  take  judicial  notice  of  pursuant  to  the  said 
stipulations  of  counsel. 

3.  That  either  party  to  said  cause  shall  have  the 
108  right  to  refer  to,  use  and  rely  on  such  portions  of  the 
several  documents  covered  by  stipulations  of  coun¬ 
sel  herein,  as  they  may  desire,  with  the  same  force  and 
effect  as  if  the  same  were  produced  at  large  in  the  tran¬ 
script  of  record  or  sent  up  with  it. 

This  stipulation  entered  into  this  6th  dav  of  October, 
1939. 

GEO.  P.  HOOVER 
JOHN  M.  GRIMM 
Attorneys  for  Plaintiffs. 

ROBERT  L.  STERN 
Special  Assistant  to  the  At¬ 
torney  General, 

'  OTTO  S.  BEYER, 

GEORGE  A.  COOK,  AND 

I  DAVID  J.  LEWIS. 

Attorney  for  Defendants,  Na¬ 
tional  Mediation  Board, 

I  W.  A.  ENDLE  (by  R  L  S) 

Attorney  for  Defendant .  Brother¬ 
hood  of  Railroad  Trainmen. 
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109  Narrative  Statement  of  Evidence. 

Filed  October  12  1939 

#  *  * 

BE  IT  REMEMBERED,  That  the  above  entitled  cause 
came  on  for  hearing  before  Mr.  Justice  O’Donoghue  on 
May  31  and  was  concluded  on  June  2,  1939;  that  pursuant 
to  stipulation  of  counsel,  signed  May  3,  1939,  and  filed  in 
said  cause  on  May  31,  1939,  said  cause  was  heard  and  de¬ 
termined  by  the  Court  on  the  pleadings  and  the  transcript 
of  the  testimony  of  the  hearings,  and  the  exhibits,  before 
the  National  Mediation  Board,  together  with  documents 
mentioned  in  Paragraphs  One,  Two  and  Three,  and  the 
facts  set  forth  in  Paragraph  Four  of  said  stipulation;  that 
pursuant  to  further  stipulation  of  counsel  signed  October 
6th,  1939,  and  filed  herein,  the  following  narrative  state¬ 
ment  of  the  evidence  before  the  National  Mediation  Board 
shall  constitute  the  transcript  of  testimony  on  this  appeal, 
together  with  such  additional  documents  as  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  may 
take  judicial  notice  of  pursuant  to  the  stipulations  of  coun¬ 
sel  aforesaid. 

The  correctness  of  said  narrative  statement  is  evidenced 
by  the  approval  of  counsel  for  the  parties  hereto  by  ap¬ 
propriate  endorsement  at  the  end  thereof. 

110  Narrative*  Statement  of  Testimony  Before 

National  Mediation  Board. 

Testimony  on  Behalf  of  the  Brotherhood  of  Railroad 

Trainmen 

R.  A.  Faulkner  called  as  a  witness  by  the  B.  of  R.  T., 
testified: 

He  is  yard  foreman  P.  &  L.  E.  Entered  service  Febru¬ 
ary  11,  1910.  (R.  49)  Served  on  this  railroad  as  yard 

helper,  foreman,  road  brakeman,  but  principally  yard  ser¬ 
vice.  General  Chairman  of  B.  of  R.  T.  since  Januarv  of 
192S.  (R,  50) 

Combined  seniority  roster  went  into  effect  August  17, 
1920.  (R.  53) 

Article  16  of  schedule  effective  January  12,  1928  (B.  of 
R.  T.  Ex.  8)  also  made  combined  roster  effective.  It  reads: 
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“Article  16.  Effective  Friday,  May  7,  1920,  at  12:00 
o’clock  noon,  all  yard,  all  freight,  and  all  passenger  service 
will  be  combined  into  one  seniority  pool  for  foremen, 
helpers,  conductors,  baggagemen  and  brakemen.” 

Combined  roster,  The  Pittsburgh  &  Lake  Erie  Railroad 
Company,  issued  June  1,  1931,  offered  and  received  in  evi¬ 
dence,  B.  of  R.  T.  Exhibit  6.  (R.  60)  Pertinent  excerpts 

from  B.  of  R.  T.  Exhibit  6: 

The  Pittsburgh  &  Lake  Erie  Railroad  Co. 


COMBINED  ROSTER 


Passenger  Conductors 
Road  Conductors 
1  Ticket  Collectors 


Yard  Foremen 
Brakemen 
Switch  Tenders 


Issued  June  1st,  1931 

JOHN  P.  KELLY, 

Assistant  Superintendent 

111  Sheet  No.  1  columns  headed  as  follows: 

Entered:  PROMOTIONS  :  NAME 


Service  : 


Brake- 

liian 


Flag-  Fore-  Con-  Passenger  : 

man  man  ductor  Conductor  : 

ROSTER  NUMBERS 

Flag-  Fore-  Con-  Pass.  Pass, 

man  man  ductor  Conductor  Flagman 

QUALIFIED  AS 


Foreman 

at 


Flagman 

on 


Conductor 

on 


Sheet  No.  2,  Brakeman  No.  41,  “Restricted  to  service  as 
Yard  Helper,  Road  Brakeman,  Road  Flagman  and  Train 
Baggage  Master”. 

Sheet  No.  9,  Brakeman  No.  184,  “Temporarily  excused 
from  service  as  Yard  Foreman”. 

Sheet  No.  12,  Brakeman  No.  251,  “Restricted  to  service 
as  Yard  Helper”. 
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Sheet  No.  1  to  Sheet  No.  53,  of  the  brakemen  numbered 
1  to  1158  approximately  1099  also  qualified  as  foremen. 

Sheet  No.  53  to  Sheet  No.  61,  inclusive,  brakemen  num¬ 
bered  1159  to  1335  not  qualified  as  foremen. 

Pertinent  excerpts  from  B.  of  R.  T.  Exhibit  7: 

The  Pittsburgh  &  Lake  Erie  Railroad  Co. 


COMBINED  ROSTER 


Passenger  Conductors 
Road  Conductors 
Ticket  Collectors 


Yard  Conductors  (Yard  ) 
Brakemen  (Foremen) 

Switch  Tenders 


Issued  January  15th,  1937 

G.  E.  MARQUIS, 

Chief  Train  Master 

A  sheet  entitled  “Switch  Tenders  Roster”  shows  that  22 
men  are  on  the  switchtenders  roster. 

Sheet  No.  1  to  Sheet  No.  49,  of  the  brakemen  mini- 
112  be  red  1  to  1074  approximately  1017  also  qualified  as 
foremen. 

Sheet  50  to  Sheet  58,  brakemen  1083  to  1270  not  qualified 
as  foremen. 

“Rules  and  Rates  of  Pav  for  Conductors,  Trainmen  and 

% 

Yardmen  Employed  on  The  Pittsburgh  &  Lake  Erie  Rail¬ 
road  and  Lake  Erie  &  Eastern  Railroad,  Taking  Effect 
January  12,  1928”,  B.  of  R.  T.  Exhibit  8.  Pertinent  ex¬ 
cerpts  : 

Article  1. 

Passenger  Service — Rates  of  Pav. 

O  mr 

Rates  for  trainmen  on  trains  propelled  by  steam  or  other 
motive  power : 
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CLASS 


PASSENGER  SERVICE 

Per  Mile 

Per  Day 

Per  Month 

Conductors  . 

$.0480 

$7.20 

$216.00 

Assistant  Conductors  and  Ticket 

Collectors  . 

.0394 

5.91 

177.30 

Baggagemen  handling  express,  dv- 

namo  and  Government  Mail  .. 

(a) 

.0393 

(a) 

4.90  (a) 

177.00 

(b) 

.041(5 

(b) 

(5.24  (b) 

187.20 

Baggagemen  handling  dynamo  and 

express  . 

.0393 

5.90 

177.00 

Baggagemen  handling  dynamo  and 

Government  Mail  . 

(a) 

i 

(a  ) 

5.5(5  <  a ) 

166.80 

(b) 

.0393 

(b) 

5.90  (b) 

177.00 

Baggagemen  handling  express  and 

Government  Mail  . 

(a) 

.0371 

(a) 

5.5(5  (a) 

166.80 

(b) 

.0393 

(b) 

5.90  (b) 

177.00 

Baggagemen  handling  either  dy- 

namo  or  express  . 

.0371 

5.50 

166.80 

Baggagemen  handling  Government 

Mail  . 

(a) 

.034S 

(a) 

5.22  (a) 

156.60 

(b) 

.0371 

(b) 

5.56  ( b ) 

166.80 

Baggagemen  . 

.0348 

5  2° 

156.60 

Flagmen  and  Brakemen  . 

.0337 

(<•) 

5.05 

151.50 

Article  2. 


Basic  Day. 

One  hundred  and  thirty-six  miles  or  less  (straight  away 
or  turn  around)  shall  constitute  a  day’s  work,  except  that 
one  hundred  and  fifty  miles  or  less  shall  constitute  a  day's 
work  for  train  ticket  collectors.  Miles  in  excess  of 
113  one  hundred  and  thirty-six  or  one  hundred  fifty,  as 
indicated  above,  will  be  paid  for  at  the  mileage  rate 
provided. 

A  passenger  day  begins  at  the  time  of  reporting  for  duty 
for  the  initial  trip.  Daily  rates  except  as  provided  in  pre¬ 
ceding  paragraph,  obtain  until  the  miles  made  at  the  mile¬ 
age  rates  exceed  the  daily  minimum. 

Article  6. 


Freight  Service — Through  Freight  Bates. 

All  through  and  irregular  freight  service,  one  hundred 
miles  or  less,  eight  hours  or  less : 

CLASS  Per  Mile  Per  Day 

Conductors  .  $.0662  $6.62 

Flagmen  and  Brakemen .  .0520  5.20 
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The  following  guaranteed 

minimum 

rates  and 

overtime 

will  apply: 

Rate 

Hours 

Minutes 

Minimum 

Dickerson  Run-NYC  or  Brier 

Overtime 

Limit 

Hill-East  Youngstown 

Conductor  . 

.  $11.43 

12 

23 

Brakeman  . 

.  9.23 

12 

38 

Flagman  .  9.60 

Dickerson  Run-East  Youngstown 

13 

01 

Conductor  . 

.  10.43 

11 

28 

Brakeman  . 

.  8.42 

11 

42 

Flagman  . 

8.78 

12 

04 

Newell-NYC  or  Brier  Hill- 
East  Youngstown 

Conductor  . 

.  11.41 

12 

17 

Brakeman  . 

q  09 

■  1/tMM 

12 

33 

Flagman  . 

.  9.59 

12 

56 

Newell-East  Youngstown 

Conductor  . 

.  10.41 

11 

23 

Brakeman  . 

.  8.41 

11 

37 

Flagman  . 

Glassport-NYC  or  Brier  Hill 

8.77 

12 

00 

East  Youngstown 

Conductor  . 

.  8.38 

9 

25 

Brakeman  . 

.  6.77 

9 

36 

Flagman  . 

.  6.97 

9 

49 

Glassport-East  Youngstown 

Conductor  . 

.  7.38 

8 

37 

Brakeman  . 

.  5.96 

8 

47 

Flagman  . 

6.14 

8 

58 

114 

Rate 

Hours 

Minutes 

Minimum 

Overtime 

Limit 

Newell  to  Belle  Vernon  Junc¬ 
tion  to  Dickerson  Run  via 
Downer  Branch  to  Newell  or 


vice  versa 

Conductor  .  $10.44  11  05 

Brakeman  .  8.20  11  05 

Flagman  .  8.20  11  05 
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McKees  Rocks-New  Castle  R.  T. 


McKees  Rocks-Jacobs  Creek  R. 

T. 

Dickerson  Run-Rankin  R.  T. 

Conductor  . 

7.55 

8 

45 

Brakeman  . 

6.14 

8 

58 

Flagman  . 

6.33 

9 

10 

Xewell-Rankin  R.  T. 

Conductor  . 

7  09 

1  *MM 

8 

29 

Brakeman  . 

y.ht) 

8 

40 

Flagman  . 

6.08 

8 

54 

Hourly  overtime  rates: 


Conductor  . $1.24 

Brakeman  . 975 

Flagman  . 975 


In  conformity  with  the  above  guaranteed  rates,  it  is  un¬ 
derstood  crews  on  turn-around  runs  passing  the  half-way 
point  between  guaranteed  rate  points,  shall  be  paid  the 
next  guaranteed  rate  in  accordance  with  past  practices.  It 
is  further  understood  that  this  provision  eliminates  the 
former  zone  rule. 

In  Way  Freight  service,  one  hundred  miles  or  less,  eight 
hours  or  less : 


Class  Per  Mile  Per  Day 

Conductors  . $.0718  $7.18 

Flagmen  and  Brakemen  . . .  .0563  5.63 

Hourly  overtime  rates: 

Conductors  . $1,345 

Flagmen  and  Brakemen .  1.055 


Note:  Way  freight  rates  also  apply  to  trains  Nos.  224 
and  225,  Circus  Trains,  advertised  road  drag  service  and 
advertised  pick-up  locals. 

'In  Work,  Construction,  or  Wrecking  Service,  one  hun¬ 
dred  miles  or  less,  eight  hours  or  less: 

Conductor  Flagman  Brakeman 

Rates  of  Pay  . $6.65  $5.22  $5.22 

Hourly  overtime  rates _  1.245  .98  .98 
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115  Article  8 

Basic  Day  and  Overtime. 

(a)  In  all  road  service,  except  passenger  service,  one 
hundred  miles  or  less,  eight  hours  or  less  (straight -a way  or 
turn-around)  shall  constitute  a  day’s  work.  Miles  in  excess 
of  one  hundred  will  be  paid  for  at  the  mileage  rates  pro¬ 
vided. 

(b)  On  runs  of  one  hundred  miles  or  less  overtime  will 
begin  at  the  expiration  of  eight  hours;  on  runs  of  over 
one  hundred  miles  overtime  will  begin  when  the  time  on 
duty  exceeds  the  miles  run  divided  by  12-1/2.  Overtime 
shall  be  paid  for  on  the  minute  basis,  at  a  rate  per  hour  of 
three-sixteenths  of  the  dailv  rate. 

(c)  Road  conductors  and  trainmen  performing  more  than 
one  class  of  road  service  in  a  day  or  trip  will  be  paid  for 
the  entire  service  at  the  highest  rate  applicable  to  any 
class  of  service  performed.  The  overtime  basis  for  the 
rate  paid  will  apply  for  the  entire  trip. 

Article  10 — General  Rules — 

Definition  of  Word  “Trainmen”. 

The  word  “Trainmen”  used  herein  applies  to  conduct¬ 
ors,  ticket  collectors,  flagmen,  brakemen,  train  baggage 
masters,  yard  foremen,  yard  helpers,  and  switch  tenders. 

Article  16. 

Effective  Friday,  May  7,  1920,  at  12:00  o'clock  noon,  all 
yard,  all  freight,  and  all  passenger  service  will  be  com¬ 
bined  into  one  seniority  pool  for  foremen,  helpers,  con¬ 
ductors,  baggagemen  and  brakemen. 

1.  Men  in  service  at  12:00  o’clock  noon,  Friday,  May  7, 
1920,  as  conductors,  baggagemen  and  brakemen  in  passen¬ 
ger  service,  will  continue  to  hold  rights  in  such  service 
over  men  in  vard  or  freight  service. 

2.  Men  in  service  at  12:00  o'clock  noon,  Friday,  May  7, 
1920,  as  conductors,  flagmen  and  brakemen  in  freight  serv¬ 
ice,  will  continue  to  hold  rights  in  such  service  over  men 
in  yard  or  passenger  service. 

3.  Men  in  service  at  12:00  o’clock  noon,  Friday,  May  7, 
1920,  as  yard  foremen  and  yard  helpers  in  any  yard,  will 
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continue  to  hold  rights  in  their  respective  yards  over  other 
yard  men,  and  in  all  yards  over  men  in  freight  or  pass¬ 
enger  service. 

4.  A.  Men  in  service  at  12:00  o’clock  noon,  Friday,  May 
7, 1920,  will  be  placed  on  the  combined  roster  in  accordance 
with  the  seniority  standing  held  by  employees  in  such  serv¬ 
ice  at  the  said  hour  and  date. 

116  B.  Freight  conductors  who  had  gained  seniority 
as  such,  and  who  were  in  service  at  12:00  o’clock 
noon,  Friday,  May  7,  1920,  if  qualified,  will  stand  first  in 
the  order  of  their  seniority  for  promotion  to  passenger 
conductors. 

CL  Passenger  baggagemen,  freight  flagmen  and  brakemen, 
passenger  flagmen  and  brakemen,  and  yard  men  will  be 
placed  on  the  combined  roster  in  accordance  with  years  of 
service  with  the  Pittsburgh  &  Lake  Erie  Railroad,  and  are 
to  be  considered  and  treated  as  freight  conductors,  dating 
from  12:01  P.  M.,  Friday,  May  7,  1920,  except  that  the  bag¬ 
gagemen,  passenger  flagmen  and  brakemen,  and  freight 
flagmen  and  brakemen  shall  be  senior  to  the  yard  men  for 
promotion  to  freight  conductors,  provided  they  desire  to 
and  can  qualify  as  conductors  within  sixty  days  from  date 
notified  to  prepare  for  same.  Failing  to  pass  required  ex¬ 
amination  for  promotion,  their  seniority  will  date  from  the 
date  shown  on  roster  in  their  relation  to  other  employees 
in  the  service;  if  they  decline  to  qualify,  they  will  retain 
their  seniority  rights  as  provided  in  paragraphs  1,  2  and 
3,  but  will  forfeit  their  rights  to  promotion  as  conductor. 
It  is  understood  that  such  men  must  serve  at  least  six  (6) 
months  as  conductor  in  road  freight  service  (exclusive  of 
wofk  train  service),  before  he  is  eligible  for  promotion  to 
passenger  conductor,  unless  an  emergency  should  exist,  re¬ 
quiring  additional  passenger  conductors  before  the  expira¬ 
tion  of  that  time. 

D.  Conductors  promoted  or  employed  between  April  7, 
1920,  and  12:00  o’clock  noon,  Friday,  May  7,  1920,  will  be 
placed  on  the  combined  roster  as  conductors,  following  em¬ 
ployees  provided  for  in  Section  (c)  of  paragraph  4. 

E.  It  is  further  provided  that  one  experienced  conductor 
may  be  promoted  from  the  roster  to  the  position  of  freight 
conductor  to  each  three  baggagemen,  brakemen  or  yard 
men  promoted. 
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5.  Men  entering  the  service  after  12 :00  o  ’clock  noon,  Fri¬ 
day,  May  7,  1920,  will  have  seniority  rights  in  the  com¬ 
bined  service  to  yard,  freight  or  passenger  positions,  sub¬ 
ject  to  conditions  prescribed  in  paragraphs  6  and  7. 

6.  Men  on  combined  roster  can  not  displace  regularly 
assigned  passenger  trainmen. 

When  re-arrangement  of  schedules  are  made  necessary 
by  time  table  changes,  the  positions  will  first  be  filled  by 
the  men  who  were  the  regularly  assigned  passenger  train¬ 
men  prior  to  the  additional  positions  or  vacancies  created 
by  time  table  changes. 

117  7.  A.  Men  provided  for  in  paragraphs  4  and  5 

must  possess  the  necessary  qualifications,  and  will 
be  required  to  pass  the  prescribed  examinations  as  a  con¬ 
dition  antecedent  to  promotion,  and  that  men  provided  for 
in  paragraph  5  must  have  at  least  one  year’s  experience  as 
brakemen  or  flagmen  before  promotion  to  conductors. 

B.  Applicants  from  men  in  freight  or  yard  service  for 
passenger  service  must  possess  the  necessary  qualifications 
and  fitness  for  such  service. 

8.  All  men  in  passenger,  freight  or  yard  service  who  did 
not  respond  to  or  register  in  for  service  on  or  before  12:00 
o’clock  noon,  Friday,  May  7,  1920,  must  enter  the  service 
as  new  men,  their  seniority  to  date  accordingly. 

Note:  Sections  4  (E)  and  7  (A)  to  be  applied  so  as 
to  conform  with  Section  (g)  of  Article  34. 

Article  34 — Promotions. 

(a)  A  trainman  will  be  considered  in  line  for  promotion 
according  to  the  time  of  continuous  service,  merit,  com¬ 
petency  and  capacity  for  increased  responsibility.  *  *  # 
The  limit  of  promotion  will  be  confined  to  conductorship  as 
far  as  seniority  is  concerned.  •  *  * 

(j)  When  a  trainman  passes  an  examination  for  promo¬ 
tion  to  conductorship,  he  will  receive  a  certificate  giving 
the  date  of  such  examinations,  and  his  promotion  will  date 
from  that  time.  This  certificate  will  be  signed  by  the  Sup¬ 
erintendent. 
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Article  43 — Yard  Service. 


Rate  (All  Yards)  Overtime 
Class  Per  day  Hourly  Rate 

Foremen  . $7.14  $1.34 

Helpers  .  6.62  1.24 

Switch-tenders  .  5.07  .95 

118  Article  44. 


Basic  Dav. 

Eight  hours  or  less  shall  constitute  a  day’s  work. 

Article  55 — Switchtenders’  Seniority. 

Switch  tenders  will  have  system  seniority  dating  from 
the  time  of  entering  service  as  switch  tender. 

(Signed) 

For  the  Management: 

F.  G.  MIXXICK, 

General  Manager. 

For  the  Employees: 

C.  L.  ECKARD, 

General  Chairman, 

Order  of  Railway  Conductors. 

'  THOMAS  MURRAY, 

General  Chairman, 
Brotherhood  of  Railroad 
Trainmen 

THOMAS  MIXCHER, 

General  Chairman, 
Brotherhood  of  Railroad 
Trainmen  (L.  E.&  E.) 

Pittsburgh,  Pa.,  January  12,  1928. 

Supplemental  agreement  effective  February  1, 1933,  mod¬ 
ifying  schedule  effective  January  12,  1928,  B.  of  R.  T. 
Exhibit  9.  Pertinent  provisions  of  B.  of  R.  T.  Exhibit  9: 
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Article  35 

Paragraph  (c) : 

When  a  temporary  vacancy  for  Yard  Foreman  occurs, 
it  will  be  filled  at  all  times  by  using  the  oldest  extra  Fore¬ 
man  regularly  assigned  to  the  crew  as  Helper  and  will 
continue  to  be  so  filled  until  the  regular  man  returns  and 
performs  service  on  that  crew  or  assignment  is  made  and 
filled.  In  case  there  is  no  extra  Yard  Foreman  regularly 
assigned  to  the  crew,  available,  the  Yard  Foreman  stand¬ 
ing  first-out  on  the  extra  Trainmen’s  list  will  be  used  to 
fill  the  vacancy,  who  will  hold  same  until  an  extra  Yard 
Foreman  regularly  assigned  to  the  crew’  is  available. 

In  case  there  is  no  extra  Yard  Foreman  available  on 
the  extra  Trainmen’s  list,  then  the  vacancy  will  be  filled 
bv  using  the  voungest  available  extra  Yard  Fore- 
119  man  holding  a  regular  job  as  Helper  on  the  trick 
and  in  the  district  vrhere  the  vacancy  occurs,  w’ho  will 
hold  same  until  an  extra  Yard  Foreman  can  be  obtained 
from  the  extra  Trainmen’s  list,  or  until  an  extra  Yard 
Foreman  regularly  assigned  to  the  crew’  is  available. 

In  case  there  is  no  available  extra  Yard  Foreman  regu¬ 
larly  assigned  as  Helper  on  the  trick  and  in  the  district  in 
w’hich  the  vacancy  occurs,  then  the  youngest  available  extra 
Yard  Foreman  holding  a  job  as  Helper  on  the  succeeding 
trick  in  that  district,  will  be  used  and  will  hold  the  same 
until  an  extra  Yard  Foreman,  regularly  assigned  to  the 
crew’,  or  an  extra  yard  foreman  from  the  extra  Trainmen’s 
list,  or  an  extra  Yard  Foreman  holding  a  regular  job  as 
Helper  on  the  trick  on  w’hich  the  vacancy  occurs,  is  avail¬ 
able. 

The  same  procedure  to  govern  in  filling  vacancies  in  new 
assignments. 

Article  37 

Paragraph  (b) : 

A  Yard  Foreman  or  Yard  Helper  desiring  to  resume  duty 
after  laying  off,  must  report  for  duty  not  less  than  three 
(3)  hours  before  the  starting  time  of  the  job  to  which 
assigned. 

Switch  Tenders  desiring  to  resume  duty  after  laying  off 
must  report  for  duty  at  least  ten  (10)  hours  before  the 
starting  time  of  the  job  to  which  assigned. 
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Yard  Foremen,  Yard  Helpers  or  Switch  Tenders  will  be 
notified  ten  (10)  hours  in  advance  of  the  starting  time  of 
the  job  to  which  assigned  when  not  needed. 

Paragraph  (d) : 

•  #  • 

Yard  Foremen,  Yard  Helpers  or  Switch  Tenders,  desir¬ 
ing'  to  exercise  seniority  by  bumping,  must  do  so  at  least 
three  (3)  hours  before  the  starting  time  of  the  job  which 
he  desires. 

*  #  * 

“Rules  and  Rates  of  Pay  for  Conductors,  Assistant  Con¬ 
ductors,  Ticket  Collectors  and  Yard  Conductors  (Yard 
Foremen)  employed  on  The  Pittsburgh  &  Lake  Erie  Rail¬ 
road  and  The  Lake  Erie  &  Eastern  Railroad,  Elfec- 
120  tive  November  17,  1936”,  B.  of  R.  T.  Exhibit  10. 

(R.  75)  Pertinent  excerpts  from  B.  of  R.  T.  Ex¬ 
hibit  10: 

Article  43 

Yard  Service — Rates  of  Pay 

Rate  (All  Yards)  Overtime 

Class  Per  day  Hourly  Rate 

Yard  Conductors 

(Yard  Foremen) . $7.14  $1.34 

B.  of  R.  T.  Exhibit  23,  Advertisement  No.  9,  February 
22,  1937.  (R.  109)  Advertisement  contains  in  one  column 
jobs  for  Foremen  and,  in  another  column,  jobs  for  Helpers 
on  the  various  jobs  on  the  railroad. 

Advertisements  are  put  out  on  the  various  jobs  each 
week.  (R.  109) 

During  the  period  covered  by  B.  of  R.  T.  Exhibit  24,  be¬ 
tween  February  23  and  March  30,  1935,  there  were  ap- 
proximatelv  1,100  men  employed  in  train  and  yard  service. 
(R.  113) 

Under  Advertisement  No.  7,  February  23,  1935,  six  men 
changed  to  Yard  Foremen,  and  altogether  fifty-five  men 
changed.  (R.  113) 

Under  Advertisement  No.  8,  dated  March  2,  1935,  eight 
men  changed  from  extra  list  or  yard  helper  to  yard  fore- 
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man,  and  altogether  fifty  men  changed  on  that  advertise¬ 
ment. 

Under  Advertisement  No.  9,  March  9,  1935,  there  was  one 
change  from  extra  list  to  yard  foreman.  Altogether,  thirty- 
eight  men  changed. 

Under  Advertisement  No.  10,  March  16,  1935,  three  men 
changed  to  yard  foreman  and  one  to  road  conductor.  Al¬ 
together  thirty-three  men  changed.  (R.  114) 

Under  Advertisement  No.  11,  March  23,  1935,  one  man 
changed  to  yard  foreman  and  altogether  twenty-six  men 
changed. 

121  Under  Advertisement  No.  12,  March  30,  1935,  four 
men  changed  to  yard  foreman  and  altogether  thirty- 
nine  men  changed.  (R.  114-15) 

Altogether  there  were  twenty-two  men  who  changed  to 
yard  foreman  during  that  interim.  (R.  116) 

B.  of  R.  T.  Exhibit  22  shows  that  68.23  per  cent  of  the 
yard  foreman  service  was  performed  by  the  regular  crews 
at  all  yards  during  June  and  July,  1935,  and  31.77  per 
cent  was  performed  by  the  extra  men.  (R.  119) 

Approximately  30  per  cent  of  yard  foremen’s  work  is 
performed  by  the  so-called  extra  men,  as  distinguished 
from  the  regular  yard  foremen,  as  a  general  average.  (R. 
122) 

Witness  Faulkner  corrected  his  testimony  about  1,100 
men  in  train  service,  and  testified  that  between  February 
and  March,  1935,  there  were  approximately  eight  hundred. 
Based  upon  this  figure,  the  percentage  would  be  higher. 
(R.  124) 

In  September,  1935,  when  the  vote  was  taken  on  the 
second  invocation  of  the  O.  R.  C.  there  were  114  regularly 
assigned  yard  crews,  or  somewhat  more  than  342  men  in 
service.  In  May  and  June,  1937,  there  were  209  yard 
crews,  or  about  630  men.  (R.  125) 

B.  of  R.  T.  Exhibit  25,  list  of  crews  in  service  in  the 
nine  yards,  shows  a  total  of  209  regular  yard  crews,  22 
extra  vard  crews,  38  regular  road  crews,  two  regular  work 
trains,  and  three  extra  work  trains.  The  209  crews  cover 
freight  service  only  and  do  not  include  passenger  service. 
(R.  126) 

B.  of  R.  T.  Exhibit  26,  26-A  to  26-U,  daily  yard  assign¬ 
ment  sheets  of  crews,  as  of  January  12,  1937.  (R. 
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122  127-28)  There  was  a  yard  foreman  for  every  crew 
that  is  shown  on  the  sheets,  but  the  number  of  regu¬ 
lar  yard  foremen,  witness  does  not  recall.  The  list  covers 
the1  regularly  assigned  crews  in  all  nine  yards,  and  the 
extra  crews  working  on  January  12,  1937.  (R.  128-29) 

J.  A.  Sentz  called  as  a  witness  by  the  B.  of  R.  T.,  testified: 

Employed  as  flagman  on  the  P.  &  L.  E.  Has  worked  on 
railroad  since  August,  1907.  Promoted  to  road  flagman 
1909,  and  road  conductor  1912.  (R.  143-44)  Is  now  hold¬ 
ing  regular  position  as  flagman  on  a  pool  crew  at  McKees 
Rocks,  in  freight  service.  (R.  144) 

Cornelius  M.  Curran  called  as  a  witness  by  the  B.  of  R. 
T.,  testified: 

First  employment  with  P.  &  L.  E.  January  17,  1912.  (R. 
183)  "Was  promoted  to  yard  foreman  in  March,  1913,  to 
road  conductor  January  4,  1924.  He  is  now  working  as 
road  flagman  and  during  the  last  year  or  eighteen  months 
has  worked  as  road  flagman.  Has  been  promoted  to  every 
department  except  that  of  passenger  conductor.  (R.  184) 

The  witness  was  first  employed  as  a  yardman,  next  pro¬ 
moted  to  yard  foreman,  but  before  that  was  promoted  to 
road  brakeman.  (R.  197) 

Chairman  Carmalt:  I  think  somewhere  in  here  we  ought 
to  have  a  very  definite  line  to  show  what  the  lines  of  pro¬ 
motion  are  and  what  the  gradations  are  and  who  work  to¬ 
gether  and  what  has  been  the  practice  on  the  carrier 
throughout.  "We  have  not  got  much  along  that  line  yet. 
(R.  198) 

123  Julius  C.  Haude  called  as  a  witness  by  the  B.  of 
R.  T.,  testified: 

Employed  as  conductor  on  the  P.  L.  &  E.  in  freight  serv¬ 
ice.  (R.  207)  Entered  service  February  13,  1906,  as 
brakeman,  promoted  to  yard  conductor  April,  1907,  on 
combined  roster  Mav  7,  1920.  listed  as  road  conductor.  (R. 
208) 

R.  A.  Faulkner  recalled  as  a  witness  by  B.  of  R.  T.,  testi¬ 
fied: 

Prior  to  the  combining  of  roster  in  May,  1920,  men  en¬ 
tered  service  as  yardman  or  roadman  or  as  passenger  man. 
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They  were  always  separate  services.  In  yard  service, 
either  from  yard  brakeman  or  helper  to  yard  foreman  or 
conductor.  In  road  service,  from  road  brakeman  to  road 
flagman  to  road  conductor.  From  road  conductor  to  pass¬ 
enger  conductor.  And  in  passenger  service,  brakeman 
went  to  flagman  and  baggage  master.  Baggage  master's 
position  was  a  qualification,  but  not  an  examination.  But 
flagging  was  an  examination.  (R.  240-41) 

Since  combining  the  roster  of  May  7,  1920,  you  enter 
service  as  a  trainman,  subject  to  call  for  either  of  the  three 
services.  Men  are  promoted  to  yard  foreman  and  road 
flagman  at  one  and  the  same  time.  From  that  to  road  con¬ 
ductor  and  from  road  conductor  to  passenger  conductor. 
The  matters  about  which  witness  has  testified  are  covered 
by  Article  16  of  the  schedule  of  January  12,  1928  (B.  of  R. 


10).  (R.  241) 

It  was  stipulated  and  agreed  between  counsel,  and  so 
ordered  by  the  Chairman,  that  the  Cleveland  Corn- 
124  pact  and  the  Cooperative  Agreement  would  be  con¬ 
sidered  as  a  part  of  the  record  in  this  case.  (R.  243) 

The  following  is  the  Cleveland  Compact: 

Cleveland  Compact  between  the  Order  of  Railway  Con¬ 
ductors  and  Brotherhood  of  Railroad  Trainmen  as  agreed 
to  at  Cleveland,  Ohio,  August  22nd,  1919.  Revised  Chicago. 
Illinois,  June  9th,  1921.  Revised  and  as  amended  at  Cleve¬ 
land,  Ohio,  March  31st,  1923.  Revised  and  as  amended  at 
Cleveland,  Ohio,  September  9th,  1924. 

For  a  long  series  of  years  the  Order  of  Railway  Con¬ 
ductors  and  the  Brotherhood  of  Railroad  Trainmen,  work¬ 
ing  jointly,  have  been  able  to  secure  for  the  membership  of 
both  organizations,  advantages  that  could  not  have  been 
generally  secured  by  either  organization  working  alone, 
and  in  periods  of  stress,  they  have  been  able,  by  joint  effort, 
to  retain  benefits  which  it  might  have  been  possible  to  de¬ 
prive  them  of  except  for  that  community  of  interest. 

Realizing  in  full  the  injury  that  might  accrue  to  the  mem¬ 
bership  of  both  organizations  from  a  separation,  which, 
accompanied  by  the  assertion  of  common  jurisdiction  in 
many  directions,  would  necessarily  degenerate  into  strife 
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between  the  two  organizations,  in  which  the  energies  which 
should  be  expended  in  the  common  defense  would  be  wasted 
in  strife  one  with  the  other,  and  further  realizing  the  fact 
that  for  a  series  of  vears  no  betterment  could  be  secured 
for  the  membership  of  either  because  the  alignment  natur¬ 
ally  growing  out  of  such  strife  might  be  that  one  organiza¬ 
tion  would  be  constantly  arrayed  against  the  other  organi¬ 
zation,  and,  animated  only  by  a  desire  to  avert  a  condition 
where  these  organizations  might  find  themselves  arrayed 
against  each  other  on  the  following  questions  which  have 
been  matters  of  more  or  less  jurisdictional  conflict  in  the 
past,  the  undersigned,  on  behalf  of  our  respective  organi¬ 
zations,  hereby  enter  into  the  following  agreement  to  gov¬ 
ern  the  joint  co-operative  efforts  of  our  respective  organi¬ 
zations  in  relation  to  each  other  for  the  future. 

Article  /. 

A.  The  right  to  make  and  interpret  contracts,  rules,  rates 
and  working  agreements  for  road  conductors,  assistant  con¬ 
ductors,  regular  or  extra  while  acting  as  such,  shall  be 
vested  in  the  regularly  constituted  committee  of  the  Order 
of  Railway  Conductors. 

Both  organizations  will  co-operate  in  endeavoring  to 
place  in  all  schedules  an  assistant  conductors’  class,  to  be 
filled  by  men  who  are  required  to  qualify  as  con- 
125  ductors,  at  a  rate  of  pay  to  be  mutually  agreed  upon ; 

provided,  no  men  now  holding  rights  either  as  as¬ 
sistant  conductors  or  ticket  collectors  (regular  or  extra) 
shall  be  deprived  of  rights  they  now  hold  as  such. 

B.  The  right  to  make  and  interpret  contracts,  rules,  rates 
and  working  agreements  in  road  service  for  ticket  collect¬ 
ors,  train  baggagemen  (or  persons  performing  the  duties 
of  train  baggagemen  on  the  train,  if  such  service  is  classi¬ 
fied  under  any  other  name)  brakemen,  and  train  flagmen. 

In  yard  service  for  yardmasters  (except  general  yard- 
masters),  yard  foremen  (conductors),  yard  helpers  (brake- 
men),  flagmen,  switchmen,  ground  switchmen  (switchtend- 
ers),  or  persons  performing  the  duties  of  such  positions 
and  paid  the  compensation  therefor,  if  occupation  is  given 
under  any  other  name,  shall  be  vested  in  the  regularly  con¬ 
stituted  committee  of  the  Brotherhood  of  Railroad  Train¬ 
men. 
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C.  The  0.  R.  C.  committee  shall  formulate  the  rules  for 
and  shall  handle  the  extra  conductors’  board  and  shall  at 
all  times  (or  as  any  changes  are  made  in  the  rules  govern¬ 
ing  extra  conductors’  board  or  boards)  furnish  to  the 
chairman  of  the  B.  of  R.  T.  Committee  having  jurisdiction 
over  the  territory  involved,  a  copy  of  such  rules  or  changes 
in  rules. 

D.  The  B.  of  R.  T.  committee  shall  formulate  the  rules  for 
and  shall  handle  the  extra  board  for  brakemen,  flagmen 
and  baggagemen  and  shall  at  all  times  (or  as  any  changes 
are  made  in  the  rules  governing  the  extra  board  or  boards 
for  brakemen,  flagmen  and  baggagemen),  furnish  to  the 
chairman  of  the  0.  R.  C.  committee  having  jurisdiction  over 
the  territory  involved,  a  copy  of  such  rules  or  changes  in 
rules. 

E.  Where  on  any  line  the  classification  of  service  or  the 
work  of  classes  specified  above  are  intermingled  to  the  ex¬ 
tent  that  distinct  separation  of  service  or  classifications  of 
service  cannot  be  made,  or  where  in  the  past  there  has  been 
distinct  seniority  separation  of  rights  as  between  road 
rights  and  yard  or  mine  run  rights,  or  between  road  rights 
and  coal-district  or  shifter  service  rights,  in  such  cases  both 
organizations  shall  jointly  legislate  for  such  intermingled 
service  or  classes  and  neither  organization  shall  act  with¬ 
out  the  concurrence  of  the  other  organization,  in  legislat¬ 
ing  for  or  making  changes  in  rules  or  rates  affecting  such 
classifications  or  service. 

Example  of  the  Intent  of  Paragraph  E. 

1.  Instances  exist  where  about  one-half  of  the  suburban 
ticket  collectors  are  men  who  have  qualified  as  a  conductor 

of  a  train  on  a  surface  railwav  while  the  remainder 
126  of  the  ticket  collectors  are  men  who  have  not  qualified 
as  a  conductor  of  a  train  on  a  surface  railwav.  The 
joint  general  committee  0.  R.  C.  and  B.  of  R.  T.  shall  in 
such  cases  formulate  joint  schedules  of  rates  and  rules 
governing  the  service  of  ticket  collector  and  neither  organi¬ 
zation  shall  attempt  to  make  separate  schedule  arrange¬ 
ments  for  ticket  collectors  on  such  lines. 

2.  Instances  exist  where  practically  all  or  a  great  major¬ 
ity  of  the  service  in  coal  mine  district  shifter  service  was 
for  a  number  of  years  classified  and  paid  as  yard  service. 
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Later  an  effort  was  made  to  separate  the  actual  mine  run 
or  Toad  service  in  this  territory  from  the  actual  shifter  or 
switching  service  and  rates  and  conditions  were  negotiated 
for  that  purpose.  It  is  still  found,  however,  that  practically 
all  of  the  men  employed  as  conductors,  brakemen  or  yard¬ 
men  in  this  mine  run  or  district  shifter  service,  perform  dur¬ 
ing  the  course  of  their  day’s  work  more  or  less  actual 
yard  shifter  service,  to  the  extent  that  it  has  so  far  been 
found  impossible  to  separate  or  segregate  the  actual  road 
service  from  the  actual  yard  or  shifter  service.  In  such 
cases  the  joint  general  committee  0.  R.  C.  and  B.  of  R.  T. 
shall  negotiate  jointly  and  maintain  a  joint  contract  gov¬ 
erning  men  in  the  intermingled  service. 

3.  Instances  exist  where  practically  all  of  the  men  em¬ 
ployed  in  a  mine  run  territory  are  paid  as  yardmen  and 
carried  on  a  seniority  roster  separate  from  roadmen.  In 
such  cases  neither  committee  will  undertake  to  change  the 
existing  seniority  arrangements  by  combining  or  intermin¬ 
gling  the  seniority  of  men  without  the  joint  and  concur¬ 
rent  action  of  the  other  organization. 

F.  On  roads  where  but  one  of  these  organizations  has 
representation  and  maintains  a  regularly  constituted  com¬ 
mittee,  such  organization  shall  have  the  right  to  negotiate 
schedules  for  the  men  in  the  classes  of  train  service  above 
specified.  In  such  cases  as  may  develop  the  organization 
having  no  regularly  constituted  committee  on  the  line  will 
arrange  to  officially  notify  the  other  organization  to  that 
effect  and  such  notification  will  give  authorization  for  a 
given  period  to  the  organization  maintaining  a  regularly 
constituted  committee  that  such  committe  will  be  regarded 
as  competent  and  acting  under  proper  authority  to  repre¬ 
sent  all  men  in  the  classes  of  service  specified  above. 

Article  II. 

Promotion  and  Demotion  of  Conductors  Hired  or  Pro¬ 
moted. 

A.  On  roads  where  schedules  provide  for  the  hir- 
127  ing  of  conductors,  either  from  the  ranks  of  brake- 
men  on  those  lines  or  elsewhere,  the  rights  of  such 
hired  conductors  as  conductors  shall  date  from  the  time  of 
commencing  first  service  as  such,  or  in  relation  to  promoted 
conductors  on  the  line,  as  provided  for  in  the  respective 
schedules. 
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B.  If  such  hired  conductors  are  taken  from  the  ranks 
of  brakemen  on  the  line,  their  rights  as  brakemen  shall 
date  from  the  time  they  entered  the  service  as  brakemen. 

C.  If  hired  from  outside  the  ranks  of  train  service  em¬ 
ployees  on  the  line  (and  there  has  been  no  specific  sched¬ 
ule  rule  or  agreed  and  applied  understanding  to  the  con¬ 
trary)  their  rights  as  brakemen  shall  accrue  from  the  same 
date  they  hold  rights  as  conductors,  but  such  brakemen ’s 
rights  can  only  be  used  in  reduction  of  force  when  they  are 
not  entitled  to  a  position  as  conductor,  either  regular  or 
extra. 

D.  On  roads  where  there  has  been  a  specific  schedule 
rule,  or  an  agreed  and  applied  understanding  to  the  effect 
that  hired  conductors  would  hold  no  brakeman’s  rights,  such 
hired  conductors  shall  be  conceded  brakemen ’s  rights,  in 
accordance  with  the  preceding  paragraph,  but  not  retroac¬ 
tive  beyond  the  date  of  the  adoption  of  the  Cleveland  Com¬ 
pact  or  the  date  that  the  Cleveland  Compact  was  jointly 
made  effective  on  the  line. 

E.  Conductors  may  not  voluntarily  relinquish  their  rights 
as  conductors  and  assert  senioritv  as  brakemen,  without 
losing  their  rights  as  conductors  thereby.  When  there  is  a 
permanent  vacancy  or  a  new  position  created  for  a  con¬ 
ductor,  such  position  will  be  bulletined,  giving  all  regu¬ 
larly  assigned  conductors  an  opportunity  to  bid  for  same. 
In  event  no  regularly  assigned  conductor  bids  for  such 
vacancy  or  position,  the  oldest  unassigned  conductor  will 
be  required  to  take  same  at  the  expiration  of  time  period 
of  such  bulletin. 

F.  For  the  purpose  of  applying  this  Compact,  joint  gen¬ 
eral  committees  may  subdivide  senioritv  territories,  or 
enter  into  agreements  that  men  holding  rights  as  conduct¬ 
ors  may  not  be  required  to  go  outside  of  such  subdivided 
territory,  mutually  agreed  upon,  to  protect  their  senior¬ 
ity,  as  long  as  there  are  sufficient  promoted  men  available 
and  provided  additional  promotions  are  not  caused  by  the 
application  of  this  principle;  this  provision  shall  not  de¬ 
prive  any  conductor  of  any  seniority,  and  conductors  may 
go  to  any  or  all  parts  of  their  seniority  territory  from 
choice  in  accordance  with  their  seniority  regardless  of  how 
the  territory  may  be  divided.  Conductors  shall  not  hold  a 
position  other  than  conductor  as  long  as  there  is  a 
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128  position  for  them  as  such  on  their  seniority  districts 
as  subdivided  or  outlined  by  the  joint  general  com¬ 
mittee. 

Exception  (a):  The  two  general  chairmen  may,  when 
it  is  mutually  agreeable,  permit  a  conductor,  when  sick, 
disabled,  or  injured,  to  work  in  a  junior  class  as  long  as 
such  man’s  condition  justifies  such  an  arrangement. 

Exception  (b) :  In  the  event  a  general  committee  of 
either  organization  declines  to  concur  in  the  action  of  two 
general  chairmen  who  agree  as  to  a  division  of  a  seniority 
district,  the  matter  may  be  referred  to  the  men  on  such 
seniority  district,  and  if  a  majority  of  the  members  of  both 
classes  so  vote  for  same,  the  seniority  district  may  be 
divided.  This  exception  shall  also  apply  in  the  event  two 
general  chairmen  are  unable  to  agree  as  to  a  subdivision. 

G.  On  roads  where  the  general  committees  do  not  agree 
or  where  they  decline  to  act  as  per  paragraph  F,  paragraph 
F  shall  not  apply,  and  all  the  other  provisions  of  the  Com¬ 
pact  are  mandatory. 

H.  The  method  to  be  pursued  in  canceling  a  man’s  senior¬ 
ity  as  conductor  is  that  general  chairmen  will  call  on  a 
man  holding  conductor’s  rights  who  refuses  to  act  as  a  con¬ 
ductor  when  there  is  work  for  him  as  such  to  show  cause 
why  his  seniority  as  conductor  should  not  be  canceled.  The 
general  chairmen  to  be  the  judges  after  taking  all  the  cir¬ 
cumstances  in  each  case  into  consideration. 

No  automatic  cancellation  of  seniority  rights  is  permis¬ 
sible. 

After  due  investigation  and  after  the  conductor  has  had 
a  chance  to  show  cause,  if  there  be  such,  why  his  seniority 
standing  should  not  lie  canceled,  and  the  general  chairmen 
agree  that  it.  is  proper  to  cancel  the  conductor’s  seniority, 
they,  the  general  chairmen,  should  jointly  approach  the 
proper  officer  or  officers  of  the  railway  and  have  the  name  of 
the  man  whose  seniority  has  been  canceled  taken  off  the 
roster  of  conductors,  after  which  the  general  chairman 
should  file  proper  notice  with  the  0.  R.  0.  division,  the 
B.  R.  T.  lodge,  and  the  individual  whose  seniority  has  been 
canceled. 
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Article  III. 

Work  Trains. 

Except  on  lines  where  road  and  yard  rights  are  inter¬ 
changeable,  roadmen  shall  have  the  right  to  man  work  trains 
that  are  operated  partly  within  switching  or  yard  limits 
and  partly  on  the  road  adjacent  to  such  yard  or 
129  switching  limits,  excepting  that  where  two  or  more 
crews  are  employed  in  work  train  service  operating 
partly  on  the  road  and  partly  in  a  yard  within  the  same 
seniority  district,  general  committees  shall  insist  on  a  divi¬ 
sion  of  such  service  as  between  road  and  yard  men,  if  it 
is  consistent  and  possible  to  so  divide  the  work  as  to  leave 
a  yard  crew  or  crews  within  yard  limits  performing  a 
proper  proportion  of  the  work. 

Except  on  lines  where  road  and  yard  rights  are  inter¬ 
changeable,  yardmen  shall  have  the  right  to  man  all  work 
train  service  operating  exclusively  within  the  recognized 
confines  of  yard  or  switching  limits. 

Article  IV. 

Extension  of  Yard  Limits. 

In  the  extension  of  vard  limits  either  bv  the  building  of 
industrial  establishments  or  the  creation  of  additional  term¬ 
inal  facilities,  the  rights  of  road  men  thereon  will  be  con¬ 
served  and  not  disturbed,  and  yardmen  will  not  be  per¬ 
mitted  to  encroach  upon  legitimate  former  territory  of  road¬ 
men  without  safeguarding  the  former  territorial  rights 
of  such  roadmen,  until  after  both  interests  have  had  the  op¬ 
portunity  to  be  heard  thereon. 

Article  V . 

Grievances. 

Personal  grievances  of  members  of  either  organization 
will  be  handled  in  accordance  with  the  laws  governing  the 
organization  to  which  they  belong  by  the  committee  repre¬ 
senting  their  own  organization,  under  the  agreement  gov¬ 
erning  the  class  of  service  in  which  the  member  is  engaged 
or  by  the  joint  committees  representing  the  two  organiza¬ 
tions.  In  no  case  will  an  interpretation  of  any  clause  in  a 
joint  agreement  that  applies  to  both  classes  be  requested 
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or  accepted  by  the  committee  representing  only  one  organi¬ 
zation. 

Article  VI. 

Expulsions  and  Admissions. 

When  a  member  of  either  of  these  organizations  has  been 
expelled  for  any  cause,  except  non-payment  of  dues  and 
assessments,  the  Lodge  or  Division  shall  notify,  in  writing, 
the  local  associate  Lodge  or  Division  of  the  other  organiza¬ 
tion  of  such  expulsion,  together  with  a  statement  of  the 
cause. 

A  member  or  an  ex-member  of  either  of  these  organiza¬ 
tions  shall  not  be  admitted  to  the  membership  of  the  other 
until  he  is  free  from  indebtedness  on  the  books  of  the  or¬ 
ganization  to  which  he  originally  belonged. 

130  Neither  organization  is  expected  or  required  to 
collect  any  money  for  the  other  in  excess  of  the 
amount  a  member  may  have  owed  before  said  member  was 
liable  for  suspension  or  expulsion.  In  other  words,  if  one 
organization  extends  clemency  or  carries  a  member  after 
being  liable  for  suspension  or  expulsion,  it  does  so  at  its 
own  risk. 

Article  VII. 

Dues  and  Assessments. 

Members  of  both  organizations  in  actual  service  shall 
be  required  to  pay  all  dues  and  assessments  required  of 
members  of  each  organization. 

Article  VIII. 

Paying  Strike  Benefits. 

In  case  of  a  strike  involving  both  organizations,  men 
shall  receive  benefits  from  the  organization  having  juris¬ 
diction  over  the  class  of  service  in  which  they  are  engaged, 
— road  conductors,  assistant  conductors  from  the  Order  of 
Railway  Conductors,  and  other  classes  represented  by  the 
Brotherhood  of  Railroad  Trainmen,  from  that  organiza¬ 
tion,  but  no  men  shall  receive  strike  benefits  from  both 
organizations. 
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Article  IX. 

Joint  Contracts. 

With  due  regard  for  this  agreement  and  on  any  line 
where  committees  so  desire,  they  are  at  perfect  liberty  to 
enter  into  or  continue  joint  schedule  agreements,  or  either 
committee  is  at  liberty  to  negotiate  separate  schedule  agree¬ 
ment  for  the  organization  it  represents. 

Article  X. 

Manning  Revenue  Passenger  Trains. 

Road  conductors  shall  be  entitled  to  man  all  revenue 
passenger  trains,  even  though  such  trains  are  operated 
partially  or  entirely  within  yard  limits. 

Article  XI. 

Percentage  in  Yards. 

Members  of  the  Order  of  Railway  Conductors  employed 
in  yard  service  are  expected  to  support  the  contract  held 
by  the  Brotherhood  of  Railroad  Trainmen  and  to  act  with 
that  organization  in  time  of  trouble,  and  they  will  be  pro¬ 
tected  by  the  Brotherhood  of  Railroad  Trainmen  so  long 
as  they  support  the  Brotherhood’s  contract. 

Members  of  the  Order  of  Railway  Conductors  will  not 
be  removed  from  yard  service  to  enable  the  Brotherhood  of 
Railroad  Trainmen  to  obtain  its  agreed  percentage.  In 
yards  where  percentage  agreements  exist  and  such 
131  percentage  has  been  reached,  members  of  the  Order 
of  Railway  Conductors  will  not  be  discriminated 
against  in  the  employment  of  men  above  this  percentage. 

Article  XII. 

Disputes  Between  Committees. 

In  case  of  dispute  between  the  local  committees  of  the 
two  organizations,  such  disputed  question  shall  be  referred 
to  the  two  general  chairmen,  who,  if  unable  to  agree  on  the 
question  at  issue,  shall  refer  the  subject  to  the  two  chief 
executives  over  their  joint  signatures  with  a  statement  of 
facts  upon  which  each  side  bases  its  contentions.  The  two 
chief  executives  shall  consider  and  if  possible  shall  decide 
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the  matter  in  controversy  and  their  decision  shall  be  final. 
In  case  the  chief  executives  fail  to  agree,  then  the  matter 
shall  be  submitted  to  arbitration  and  the  decision  of  the 
arbitrator  shall  be  final.  When  a  decision  has  been  reached 
as  above  provided,  both  organizations  shall  unite  in  en¬ 
forcing  such  decision.  The  foregoing  procedure  shall  also 
applly  to  disputes  arising  between  general  chairmen  or 
general  committees  of  the  two  organizations. 

Article  XIII. 

This  agreement  is  mandatory  and  shall  govern  from  the 
above  date  the  conduct  of  these  organizations  in  relation  to 
each  other  on  the  questions  dealt  with.  Pending  disputes 
between  committees  of  these  organizations  that  are  now 
properly  before  the  respective  chief  executives  shall  be 
considered  on  the  basis  herein  described.  Except  as  spe¬ 
cifically  provided  herein,  this  agreement  does  not  change 
rules  in  schedules. 

Article  XIV. 

The  thirty-seventh  Grand  Division  of  the  Order  of  Rail- 
waV  Conductors  and  the  third  triennial  convention  of  the 
Brotherhood  of  Railroad  Trainmen,  having  authorized  the 
creation  of  committees  of  each  organization  for  the  purpose 
of  revising  or  annulling  the  agreement  in  effect  known  as 
the  Cleveland  Compact,  the  foregoing  rules  are  hereby 
agreed  upon  and  shall  continue  in  full  force  and  effect  sub¬ 
ject  only  to  sixty  days’  written  notice  by  either  organiza¬ 
tion,  while  in  convention  assembled,  upon  the  other  organi¬ 
zation  party  to  this  agreement. 

Agreed  to — 

For  the  Brotherhood  of  Railroad  Trainmen : 

W.  G.  LEE, 

President. 

W.  N.  DOAK, 

Vice-President. 

J.  A.  FARQUHARSON, 

V  ice-President. 

/s/  W.  G.  LEE 

President ,  B.  of  R.  T. 
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For  the  Order  of  Railway  Conductors : 

L.  S.  SHEPPARD, 

President. 

S.  N.  BERRY, 

Senior  Vice-President. 

A.  B.  GARRETSON, 

Advisory  Counselor. 

/s/  L.  E.  SHEPPARD 
President ,  0.  R.  C. 

The  following  is  the  Cooperative  Agreement: 

Cooperative  Agreement  between  Order  of  Railway  Con¬ 
ductors  and  Brotherhood  of  Railroad  Trainmen. 

Effective  August  1,  1932. 

For  many  years  these  organizations  have  been  able  to 
secure  for  their  memberships  advantages  that  could  not 
have  been  secured  by  either  organization  -working  alone. 

Therefore,  the  undersigned,  on  behalf  of  their  respective 
organizations,  hereby  enter  into  this  agreement  to  govern 
the  further  joint  cooperative  efforts  of  said  organizations 
in  relation  to  each  other  as  hereinafter  set  forth. 

Article  1 

(a)  The  right  to  make  and  interpret  contracts,  rules, 
rates  and  working  agreements  for  road  conductors,  assist¬ 
ant  conductors,  regular  or  extra  while  acting  as  such,  shall 
be  vested  in  the  regularly  constituted  committee  of  the 
Order  of  Railway  Conductors. 

(b)  The  right  to  make  and  interpret  contracts,  rules, 
rates  and  working  agreements  in  road  service  for  ticket 
collectors,  train  baggagemen  (or  persons  performing  the 
duties  of  train  baggagemen  on  the  train,  if  such  service  is 
classified  under  any  other  name),  brakemen,  and  train  flag¬ 
men,  and  the  right  to  make  and  interpret  contracts,  rules, 
rates  and  working  agreements  in  yard  service  for  yard- 
masters  (except  general  yardmasters),  yard  foremen  (con¬ 
ductors),  car  retarder  operators,  yard  helpers  (brakemen), 
flagmen,  switchmen,  ground  switchmen  (s-witch  tenders), 
or  persons  performing  the  duties  of  such  positions  and 
paid  the  compensation  therefor,  if  occupation  is  given 
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under  any  other  name,  shall  be  vested  in  the  regularly  con- 
stituted  committee  of  the  Brotherhood  of  Railroad  Train¬ 
men. 

Note :  Article  1(a)  and  (b)  sets  forth  the  policies  of  these 
organizations  as  recognized  and  applied  for  many  years 
in  the  past,  but  due  to  convention  action  efforts  have 
133  been  made  to  depart  therefrom.  Realizing  that  fur¬ 
ther  efforts  in  this  connection  will  result  in  destroy¬ 
ing  the  harmonious  relations  that  have  existed  in  the  past, 
making  it  impossible  to  cooperate  to  any  extent  in  the 
future,  it  is  agreed  that,  until  the  1934  conventions  of  these 
two  organizations,  the  provisions  of  Article  1(a)  and  (b) 
will  prevail,  except  that  the  rights  of  men  and  the  rights 
of  representation  referred  to  in  Article  1(a)  and  (b)  as 
thev  now  exist  will  remain  unchanged  until  after  the  con- 
ventions  of  1934,  unless  mutually  agreed  upon. 

It  is  further  agreed  that  Article  1(a)  and  (b)  is  not  to  be 
used  by  either  party  to  this  agreement  in  any  attempt  to 
change  present  conditions  with  respect  to  representation 
as  they  apply  to  assistant  conductors  and/or  ticket  col¬ 
lectors  on  any  property  or  portion  thereof. 

(c)  The  Order  of  Railway  Conductors’  Committee  shall 
formulate  rules  for  and  shall  handle  extra  conductors’ 
boards,  and  shall  at  all  times  (or  as  any  changes  are  made 
in  the  rules  governing  extra  conductors’  board  or  boards) 
furnish  to  the  chairman  of  the  Brotherhood  of  Railroad 
Trainmen’s  committee  having  jurisdiction  over  the  terri¬ 
tory  involved,  a  copy  of  such  rules  or  changes  in  rules. 

(d)  The  Brotherhood  of  Railroad  Trainmen’s  commit¬ 
tee  shall  formulate  rules  for  and  shall  handle  the  extra 
boards  for  brakemen,  flagmen  and  baggagemen,  and  shall 
at  all  times  (or  as  any  changes  are  made  in  the  rules  gov¬ 
erning  the  extra  board  or  boards  for  brakemen,  flagmen 
and  baggagemen)  furnish  to  the  chairman  of  the  Order  of 
Railway  Conductors’  committee  having  jurisdiction  over 
the  territory  involved,  a  copy  of  such  rules  or  changes  in 
rules. 

(e)  Where,  on  any  line,  the  classifications  of  service  or 
the  work  of  classes  specified  above  are  intermingled  to  the 
extent  that  distinct  separation  of.  service  or  classification 
bf  service  cannot  be  made,  or  where  in  the  past  there  has 
been  distinct  seniority  separation  of  rights  as  between 
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road  rights  and  yard  or  mine  run  rights,  or  between  road 
rights  and  coal-district  or  shifter  service  rights,  in  such 
cases  both  organizations  shall  jointly  legislate  for  such 
intermingled  service  ot  classes,  and  neither  organization 
shall  act  without  the  concurrence  of  the  other  organization 
in  legislating  for  or  making  changes  in  rules  or  rates  af¬ 
fecting  such  classifications  of  service. 

Article  2 

(a)  On  roads  where  schedules  provide  for  the  hiring  of 
conductors,  either  from  the  ranks  of  brakemen  on  those 
lines  or  elsewhere,  the  rights  of  such  hired  conductors  as 

conductors  shall  date  from  the  time  of  commencing 
134  first  service  as  such  or  in  relation  to  promoted  con¬ 
ductors  on  the  line,  as  provided  for  in  the  respec¬ 
tive  schedules. 

(b)  If  such  hired  conductors  are  taken  from  the  ranks 
of  brakemen  on  the  line  their  rights  as  brakemen  shall  date 
from  the  time  they  entered  service  as  brakemen. 

(c)  If  hired  from  outside  the  ranks  of  train  service  em¬ 
ployes  on  the  line  (and  there  has  been  no  specific  schedule 
rule  or  agreed  and  applied  understanding  to  the  contrary) 
their  rights  as  brakemen  shall  accrue  from  the  same  date 
they  hold  rights  as  conductors,  but  such  brakemen ’s  rights 
can  only  be  used  in  reduction  of  force  when  they  are  not 
entitled  to  a  position  as  conductor,  either  regular  or  extra. 

(d)  On  roads  where  there  has  been  a  specific  schedule 
rule,  or  an  agreed  and  applied  understanding,  to  the  effect 
that  hired  conductors  would  hold  no  brakemen ’s  rights,  such 
hired  conductors  shall  be  conceded  brakemen ’s  rights,  in 
accordance  with  the  preceding  paragraph,  but  not  retro¬ 
active  beyond  the  date  of  the  adoption  of  this  agreement. 

(e)  Conductors  may  not  voluntarily  relinquish  their 
rights  as  such  and  take  a  position  as  trainman  without 
forfeiting  their  rights  as  conductors,  except  that  the  two 
general  chairmen,  by  mutual  agreement,  may  subdivide 
seniority  districts  and/or  territories  over  which  conductors 
hold  seniority;  provided  that  exceptions  to  the  aforesaid 
may  be  made  jf  mutually  agreed  upon.  It  is  further  pro¬ 
vided  that  the  two  general  chairmen  may,  when  it  is  mutu¬ 
ally  agreeable,  permit  a  conductor  when  sick,  disabled  or 
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injured,  to  work  in  a  junior  class,  under  such  terms  and 
conditions  as  may  be  mutually  agreed  upon. 

These  organizations  are  in  agreement  with  the  principle 
of  zoning,  and  recommend  that  general  chairmen  jointly 
arrange  to  subdivide  the  seniority  territories  so  as  to  give 
consistent  protection  against  men  being  forced  away  from 
home,  or  enter  into  agreements  that  men  holding  rights  as 
conductors  may  not  be  required  to  go  outside  such  sub¬ 
divided  territories  as  are  mutually  agreed  upon,  provided 
additional  promotions  are  not  caused  by  the  application  of 
this  principle.  These  provisions  will  not  change  existing 
rules  where  subdivided  territories  are  established  or  con¬ 
ditions  where  zoning  agreements  are  in  effect.  These  or¬ 
ganizations  pledge  themselves  to  an  unbiased  and  fair  con¬ 
sideration  of  any  zoning  proposition  that  may  be  submitted 
by  either  organization. 

135  Article  3. 

In  the  extension  of  yard  limits,  either  by  the  building 
of  industrial  establishments  or  the  creation  of  additional 
terminal  facilities,  the  rights  of  roadmen  thereon  will  be 
conserved  and  not  disturbed,  and  yardmen  will  not  be  per¬ 
mitted  to  encroach  upon  legitimate  former  territory  of 
roadmen  without  safeguarding  the  former  territorial  rights 
of  such  roadmen,  until  after  both  interests  have  had  the  op¬ 
portunity  to  be  heard  thereon. 

Article  4. 

Grievances  of  members  of  either  organization  will  be  han¬ 
dled  in  accordance  with  the  laws  governing  the  organization 
to  which  they  belong  by  the  committee  representing  their 
own  organization,  under  the  agreement  governing  the  class 
of  service  in  which  the  member  was  engaged  at  the  time  the 
grievance  arose,  and  as  interpreted  by  the  committee  legis¬ 
lating  for  that  class. 

Article  5. 

Road  conductors  shall  be  entitled  to  man  all  revenue  pas¬ 
senger  trains,  even  though  such  trains  are  operated  par¬ 
tially  or  entirely  within  yard  limits. 
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Article  6. 

Members  of  the  Order  of  Railway  Conductors  employed 
in  yard  service  shall  support  the  contract  held  by  the  Broth¬ 
erhood  of  Railroad  Trainmen,  and  they  shall  be  protected 
by  the  Brotherhood  of  Railroad  Trainmen  so  long  as  they 
support  the  Brotherhood’s  contract. 

Members  of  the  Order  of  Railway  Conductors  in  vard  ser- 
vice  will  not  be  removed  to  enable  the  Brotherhood  of  Rail¬ 
road  Trainmen  to  obtain  its  agreed  percentage.  In  yards 
where  percentage  agreements  exist  and  such  percentage  has 
been  reached,  members  of  the  Order  of  Railway  Conductors 
will  not  be  discriminated  against  in  the  employment  of  men 
above  this  percentage. 

Article  7. 

In  case  of  dispute  between  the  local  committees  of  the 
two  organizations  such  disputed  question  shall  be  referred 
to  the  two  general  chairmen,  who,  if  unable  to  agree  on  the 
question  at  issue,  shall  refer  the  subject  to  the  two  chief 
executives,  over  their  joint  signatures,  with  a  statement  of 
facts  upon  which  each  side  bases  Its  contentions.  The  two 
chief  executives  shall  consider  and  if  possible  decide  the 
matter  in  controversy,  and  their  decision  shall  be  final.  In 
case  the  chief  executives  fail  to  agree,  then  the  matter  shall 
be  submitted  to  the  Order  of  Railway  Conductors’  Jurisdic¬ 
tion  Committee  and  the  Brotherhood  of  Railroad 
136  Trainmen’s  Joint  Relations  Committee,  to  be  dis¬ 
posed  of  jointly,  and  their  decision  shall  be  final.  The 
foregoing  procedure  shall  also  apply  to  disputes  arising  be¬ 
tween  general  chairmen  or  general  committees  of  the  two 
organizations.  If  either  local  committee  or  general  chair¬ 
man  fails  or  declines  to  refer  a  dispute  jointly,  an  ex  parte 
submission  mav  be  made. 

Article  8 

The  Order  of  Railway  Conductors,  through  its  jurisdic¬ 
tion  Committee,  and  the  Brotherhood  of  Railroad  Train¬ 
men,  through  its  Joint  Relations  Committee,  agree  that  on 
any  system  where  either  organization  holds  an  agreement, 
or  negotiates  an  agreement  in  the  future,  limiting  time  and 
miles  for  train  service  employes,  3500  miles,  or  its  equiva- 
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lent,  in  freight  service,  or  5500  miles,  or  its  equivalent,  in 
passenger  service,  will  be  the  maximum  monthly  mileage 
limitation  for  men  who  work  part  time  as  conductors  and 
part  time  as  trainmen  in  a  calendar  month.  Neither  organ¬ 
ization  will  oppose  the  other  in  making  mileage  limitation 
agreements  applying  to  the  classes  for  which  it  legislates  or 
that  conform  to  this  agreement  with  relation  to  part  time 
men. 

Article  9 

This  agreement  is  mandatory  and  shall  govern  from  the 
above  date  the  conduct  of  these  organizations  in  relation 
to  each  other  on  the  questions  dealt  with.  Pending  disputes 
between  committees  of  these  organizations  that  are  now 
properly  before  the  respective  chief  executives  shall  be  con¬ 
sidered  upon  the  basis  herein  described.  Except  as  spe¬ 
cifically  provided  herein,  this  agreement  does  not  change 
rules  in  schedules. 

Article  10 

The  Grand  Division  of  the  Order  of  Railway  Conductors 
and  the  Triennial  Convention  of  the  Brotherhood  of  Rail¬ 
road  Trainmen,  having  authorized  their  Jurisdiction  and 
Joint  Relations  committees  to  handle  disputes  properly  re¬ 
ferred  to  them  by  the  chief  executives  of  these  organizations 
and  having  clothed  said  committees  'with  authority  to  make 
rules  governing  the  future  conduct  of  the  organizations  in 
jurisdictional  questions,  said  committees,  pursuant  to  this 
authority,  have  executed  the  foregoing  agreement,  which 
becomes  effective  August  1,  1932,  and  will  continue  in  effect 
until  August  1,  1934,  unless  mutually  revised  or  abrogated, 
and  thereafter,  unless  by  thirty  (30)  days  written 
137  notice  by  either  party  to  this  agreement  of  desired 
revision  or  abrogation. 

Agreed  to  at  Chicago,  Ill.,  July  29,  1932 — 

Jurisdiction  Committee, 

Order  of  Railway  Conductors : 

/s/  S.  N.  BERRY 

(and  other  signatures) 

Joint  Relations  Committee, 

Brotherhood  of  Railroad  Trainmen: 

1  /s/  A.  F.  WHITNEY 

(and  other  signatures) 
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Brotherhood  of  Railroad  Trainmen  Exhibit  No.  35 

O.  R.  C.  File  19032-B  Cleveland,  Ohio 

B.  R.  T.  File  2300-Mil.  (P&LE)  August  3, 1932 

Mr.  J.  R.  Herring, 

Chinn.,  Gen.  Com.,  0.  R.  C-,  P.  &  L.  E.  R.  R., 

110  Lak  St., 

Pittsburgh,  Pa. 

Mr.  R.  A.  Faulkner, 

Chinn.,  Gen.  Com.,  B.  R.  T.,  P.  &  L.  E.  R.  R., 

813  Davis  Avenue, 

McKees  Rocks,  Pa. 

Dear  Sirs  and  Brothers: 

Re:  Representation  of  conductors — open  yards, 
P.  &  L.  E.  R.  R.  B.  of  R.  T.  Mileage  limita¬ 
tion  as  it  applies  to  yardmen,  P.  &  L.  E.  R.  R. 

The  Fortieth  Grand  Division.  Order  of  Railway  Con¬ 
ductors,  and  the  Sixth  Triennial  Convention,  Brotherhood 
of  Railroad  Trainmen,  authorized  their  respective  commit¬ 
tees  (Jurisdiction  Committee,  0.  R.  C.,  and  Joint  Relations 
Committee,  B.  R.  T.)  to  meet  and  dispose  of  jurisdictional 
differences  existing.  In  line  with  that  authority  the  two 
committees  met  at  Chicago,  Illinois,  July  18th  to  August  1, 
1932,  inclusive,  and,  among  other  cases  presented  to  them, 
gave  consideration  to  the  case  above  mentioned.  A  brief 
statement  of  facts  and  the  decision  of  the  committees  in 
joint  session  follows : 

Statement  of  Facts: 

The  Chairman  of  the  O.  R.  C.  committee  had  claimed  juris¬ 
diction  over  yard  conductors  in  open  yards  and  had  also  ob¬ 
jected  to  the  provisions  of  the  Brotherhood’s  mileage  lim¬ 
itation  agreement  as  applied  to  men  who  worked  both  as 
conductor  and  trainman  in  the  same  calendar  month. 

138  Decision: 

“We  have  given  careful  consideration  to  the  dispute  in 
connection  with  the  above  subject  and  we  agree  that  the  dis¬ 
pute  as  to  representation  for  conductors  in  open  yards 
should  be  disposed  of  in  accordance  with  NOTE  to  Article 
1,  Paragraphs  (a)  and  (b)  of  Cooperative  Agreement,  ef- 
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fective  August  1, 1932.  Further,  that  the  dispute  as  to  B.  of 
R.  T.  Mileage  Limitation  should  be  disposed  of  in  accor¬ 
dance  with  Article  S  of  the  Cooperative  Agreement.” 

Kindly  take  the  necessary  steps  to  jointly  dispose  of 
the  controversy  on  basis  of  this  decision,  advising  us  when 
adjustment  has  been  made. 

Fraternally  yours, 

/s/  S.  N.  BERRY 

President ,  0.  R.  C. 

'  /s/  A.  F.  WHITNEY 

President ,  B.  R .  T. 

Copy  to: 

Members  Jurisdiction  Committee, 

O.  R.  C. 

Members  Joint  Relations  Committee, 

B.  R.  T. 

(R.  243-244) 

Thereupon  the  B.  of  R.  T.  announced  their  case  closed. 
(R.  244) 

139  Testimony  on  Behalf  of  the  Order  of  Railway 

Conductors 

John  R.  Herring  called  as  a  witness  by  0.  R.  C.,  testified: 

Present  occupation  yard  conductor  on  P.  &  L.  E.,  and 
gives  his  record  of  service  with  railroad.  (R.  245-46)  Was 
hired  as  a  brakeman  and  qualified  as  a  conductor.  (R.  246) 
Took  a  direct  examination  for  promotion  as  a  road  con¬ 
ductor  and  also  as  yard  conductor.  Was  promoted  and 
qualified  as  yard  conductor,  and  as  road  conductor.  Has 
been  on  furlough  since  May  2,  1937.  Is  General  Chairman 
of  the  0.  R.  C.  and  has  been  since  about  1929  or  1930.  (R. 

247)  Before  that  was  local  chairman  of  0.  R.  C.  (R.  248) 
0.  R.  C.  invoked  services  of  Board  January  8,  1935.  Elec¬ 
tion  held  February,  1935.  And  on  March  7,  1935,  Board 
certified  0.  R.  C.  as  representative  of  road  conductors.  (R. 

248) 

April  3,  1935,  0.  R.  C.  invoked  services  of  Board  as  to 
yard  conductors,  election  held  in  September,  1935,  and  in 
Case  R-114,  under  date  of  September  28,  1935,  Board  certi- 
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fied  0.  R.  C.  as  representative  of  yard  conductors.  Sep¬ 
tember  30,  1935,  Herring  wrote  General  Manager  Smith 
that  0.  R.  C.  desired  to  enter  into  separate  schedule  for 
road  conductors,  vard  conductors,  and  ticket  collectors. 
(R.  249) 

0.  R.  C.  Exhibit  1,  letter  September  30,  1935,  Herring  to 
Smith.  (R.  250) 

At  that  time  and  since  January  12,  1928,  there  had  been 
a  joint  schedule  entered  into  between  B.  of  R.  T.,  0.  R.  C. 
and  the  carrier.  (R.  250-51) 

140  Article  57  of  schedule  January  12,  1928,  B.  of  R. 

T.  Exhibit  8,  provided  for  thirty  days’  notice,  and 
letter  gave  that  notice.  Schedule  of  January  12,  1928,  was 
joint  schedule.  (R.  250-51) 

Conferences  between  representatives  of  carrier  and  rep¬ 
resentatives  of  O.  R.  C.  held  from  January  6  to  10,  inclu¬ 
sive.  At  the  conference,  O.  R.  C.  representatives  submitted 
draft  of  proposed  rules  for  governing  of  road  conductors, 
yard  conductors,  and  ticket  collectors.  (R.  255) 

Further  conferences  February  6  to  10  between  represen¬ 
tatives  of  carrier  and  representatives  of  O.  R.  C.  (R.  256-59) 

0.  R.  C.  Exhibit  5,  letter  March  9, 1936,  Smith  to  Herring. 
(R.  260)  This  letter  quotes  portion  of  Faulkner  letter  of 
January  27,  1936.  (R.  260) 

0.  R.  C.  Exhibit  6,  letter  January  27,  1936,  R.  A.  Faulk¬ 
ner,  General  Chairman  B.  of  R.  T.,  to  M.  A.  Smith,  General 
Manager  P.  &  L.  E.  (R.  260-61)  0.  R.  C.  Exhibit  6  reads 
in  part  as  follows: 

This  may  be  presuming  a  lot  on  my  part,  but  owing  to  the 
boasts  of  certain  Order  of  Railway  Conductors  members,  I 
have  been  prompted  to  write  you  in  connection  with  the 
subject  of  negotiation  of  a  separate  agreement  with  the  Or¬ 
der  of  Railway  Conductors  for  road  conductors  and  yard 
foremen. 

Of  course  as  long  as  this  separate  agreement  includes 
only  regular  assigned  road  conductors  and  regular  assigned 
yard  foremen,  our  Organization  will  not  protest.  How¬ 
ever,  the  statement  of  certain  members  of  the  Order  of  Rail¬ 
way  Conductors’  Committee  carries  the  information  that 
this  separate  agreement  also  carries  provisions  setting 
forth  the  manner  in  which  extra  road  conductors  and  extra 
yard  foremen  will  be  provided  for  the  filling  of  regular 
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conductor  and  yard  foremen  vacancies  caused  by  regular 
men1  laving  off  and  the  filling  of  new  assignments  for  con- 
ductors  and  yard  foremen. 

141  Kindly  accept  this  as  a  formal  protest  against  the 
including  of  all  except  regular  assigned  road  conduc¬ 
tors  and  regular  assigned  yard  foremen  in  this  agreement 
with  the  Order  of  Railway  Conductors  for  the  following  rea¬ 
son  : 

The  National  Mediation  Board  declined  to  accept  our  sev¬ 
eral  proposals  for  the  including  of  certain  men  in  the  group 
of  conductors  and  yard  foremen  when  they  accepted  juris¬ 
diction  and  conducted  an  election  for  representation  for 
these  groups  and  declined  to  place  even  one  man  other  than 
the  regular  assigned  conductors  and  foremen  in  this  group. 

Therefore,  it  is  our  contention  that  the  Board  could  not 
certify  representation  to  the  Order  of  Railway  Conductors 
for  other  than  regular  assigned  road  conductors  and  regular 
assigned  vard  foremen. 

You  will  also  accept  this  as  a  protest  against  making  ap¬ 
plicable  to  this  group  of  men  the  rules  jointly  negotiated 
for  the  handling  of  extra  road  conductors  and  extra  yard 
foremen. 

O.  R.  C.  Exhibit  11,  letter  April  8, 1936,  Smith  to  Herring. 
(R.  271-72)  This  letter  reads,  in  part: 

As  you  know,  the  conductors,  brakemcn,  yard  foremen 
and  helpers,  both  regular  and  extra,  are  governed  by  the 
rules  of  the  agreement  taking  effect  January  12,  192S, 
signed  jointly  by  the  representatives  of  the  Order  of  Rail¬ 
way  Conductors,  the  Brotherhood  of  Railroad  Trainmen, 
and  the  Management,  and  this  dispute  grows  out  of  a  re¬ 
quest  of  the  Order  of  Railway  Conductors  for  a  separate 
agreement  as  a  result  of  an  election  conducted  under  the 
supervision  of  the  Board  of  Mediation  covered  by  that 
Board’s  certifications  Nos.  R-73  and  R-114  dated  March  7, 
1935,  and  September  2S,  1935,  respectively. 

0.  R.  C.  Exhibit  12,  letter  April  14,  1936,  J.  A.  Phillips, 
President,  O.  R.  C.,  to  Mr.  William  M.  Leiserson,  Chairman, 
National  Mediation  Board.  (R.  272-73)  This  letter  reads 
in  part  as  follow’s: 

The  second  election  was  held  on  September  28,  1935,  Case 
R-ll4,  and  on  the  basis  of  this  election  the  National  Media¬ 
tion  Board  certified  that  the  Order  of  Railway  Conductors 
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had  been  duly  designated  and  authorized  to  represent  the 
craft  or  class  of  yard  conductors  (foremen)  on  these  two 
railroads. 

142  The  question  has  arisen  as  to  whether  the  certifi¬ 
cations  issued  by  the  Board  as  the  result  of  these 
elections  contemplated  that  the  Order  of  Railway  Conduc¬ 
tors  should  have  the  right  to  represent  men  employed  in 
both  regular  and  extra  conductor  service. 

The  General  Committee  of  the  Brotherhood  of  Railroad 
Trainmen  of  these  particular  railroads  now  take  the  posi¬ 
tion  with  the  railroad  management  that  the  certifications  is¬ 
sued  by  the  Mediation  Board,  as  above  mentioned,  carried 
with  it  only  the  right  to  represent  regular  assigned  road 
conductors  and  regular  assigned  yard  foremen. 

0.  R.  C.  Exhibit  13,  letter  June  12,  1936,  George  A.  Cook, 
Secretary,  National  Mediation  Board,  to  Phillips.  (R.  275) 
0.  R.  C.  Exhibit  13  reads  in  part  as  follows: 

The  certifications  in  the  two  cases  referred  to  (R-73  and 
R-114)  are  plain  on  their  face  and  really  need  no  explana¬ 
tion.  They  are  in  the  same  form  as  all  other  certifications 
issued  by  the  Board. 

Whenever  the  Board  certifies  representatives  of  a  class 
or  craft,  all  employees  in  that  class  or  craft  are  covered  by 
the  certification  whether  such  employees  are  regular  or 
extra,  permanent  or  temporary.  The  duly  designated  rep¬ 
resentatives  are  authorized  to  represent  all  such  employees. 

0.  R.  C.  Exhibit  19,  letter  July  29, 1936,  President  Phillips 
to  Chairman  Carmalt.  (R.  282-83).  0.  R.  C.  Exhibit  19  in 
part  reads : 

A  studv  of  the  views  of  vour  Board,  as  set  out  in  this 
letter,  indicates  a  belief  on  your  part  that  there  is,  in  some 
way,  an  intermingling  of  conductors’  and  brakemen’s  ser¬ 
vices.  This  belief  is  erroneous.  The  services  are  separate 
and  distinct.  The  class  of  service  determines  the  schedule 
rules  and  rates  of  pay  applicable. 

The  position  taken  bv  the  Brotherhood  of  Railroad  Train¬ 
men  in  this  instance,  to  which  your  Board  is  evidently  dis¬ 
posed  to  accede,  is  simply  the  continuation  of  an  effort  on 
the  part  of  that  organization  to  secure  a  measure  of  control 
over  conductors’  service.  *  *  * 

The  point  I  am  trying  to  illustrate  is  that  your  declara¬ 
tion  in  the  concluding  paragraph  of  letter  dated  June  12 — 
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quoted  oil  page  1  of  your  letter  dated  July  16 — will  affect 
the  future  relations  between  Conductors’  Committees  and 
Managements,  Trainmen’s  Committees  and  Managements, 
and  Conductors’  and  Trainmen’s  Committees  in  a  manner 
exactly  the  reverse  of  the  purpose  and  intent  of  the  laws 
creating  your  Board. 

143  This  action  by  your  Board  will  multiply  and  ag¬ 
gravate  disputes.  It  will  place  in  the  hands  of  the 
Brotherhood  of  Railroad  Trainmen  a  weapon  by  which  they 
can  prevent  the  Conductors’  Committees  from  handling  the 
affairs  of  conductors  as  such — regular  as  well  as  extra — 
because,  as  I  have  explained  above,  everything  a  Conduc¬ 
tors’  Committee  may  do  in  adjusting  conductors’  assign¬ 
ments  or  employment  has  an  indirect  effect  upon  junior 
employees.  A  change  in  the  regular  assignments  of  con¬ 
ductors  brings  the  extra  conductor,  the  emergency  conduc¬ 
tor  and  the  brakemen  into  the  picture  and  your  published 
opinion,  if  made  effective  will  place  the  Conductors’  Com¬ 
mittees  under  the  control  or  subject  to  the  will  of  the  Train¬ 
men’s  Committees. 

You  insist  that  matters  involving  the  shifting  of  men 
back  and  forth  between  service  as  conductor  and  service 
as  brakeman  be  handled  jointly.  No  joint  handling  can  be 
conclusive  until  or  unless  agreement  is  reached.  All  the 
Trainmen’s  Committees  need  do  is  assert  their  views;  or 
declare  their  wishes  and  “stand  pat;”  and  the  hands  of 
Conducotrs’  Committees  are  tied. 

You  are  under  no  obligation  to  accept  this  expression  of 
my  conclusions  as  an  accurate  analysis  of  the  situation.  I 
would  prefer  that  you  do  not.  I  suggest  that  you  submit 
the  papers  to  a  railroad  officer  schooled  in  the  jurisdic¬ 
tional  rights  of  the  two  organizations  as  heretofore  recog¬ 
nized.  Such  an  officer  will  not  disagree  with  the  views  I 
have  expressed  here. 

I  repeat  what  has  already  been  said  to  you;  that  the  line 
of  demarcation  between  the  jurisdictions  of  the  two  train 
service  organizations  need  not  be  confusing  to  any  one. 
When  a  man  is  marked  up  on  the  board — subject  to  call  or 
called  for  service  as  brakeman,  regular  or  extra,  and  when 
he  is  performing  service  as  such,  he  is  under  the  jurisdic¬ 
tion  of  the  organization  holding  the  trainmen’s  agreement. 
When  that  same  man  or  any  other  man  is  marked  up  on 
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the  board  subject  to  call,  or  is  called  for  service  as  a  con¬ 
ductor,  either  regular  or  extra,  or  is  performing  service  as 
such,  he  is  under  the  exclusive  jurisdiction  of  the  committee 
holding  the  conductors’  agreement.  The  fact  that  a  man 
has  seniority  in  both  classes  of  service  is  irrelevant. 

If  your  Board  will  refrain  from  interfering  with  this 
long  recognized  policy  and  practice  you  will  escape  re¬ 
sponsibility  for  a  condition  with  which  neither  your  Board 
nor  any  other  tribunal  will  ever  be  able  to  cope  effectively. 

In  another  letter  written  vou  this  date  I  have 
144  pointed  out  that  your  Board  is  attempting  to  join 
yard  crafts  or  classes  in  contravention  of  the  Rail¬ 
way  Labor  Act.  I  now  point  out  that  you  are  carrying  the 
same  program  into  road  service,  and  I  repeat  that  I  cannot 
permit  such  action  to  go  uncontested. 

0.  R.  0.  Exhibits  25  and  25-A,  letter  September  19,  1936, 
W.  D.  Johnson,  Vice  President,  0.  R.  C.,  to  Chairman  Car- 
malt,  with  accompanying  formal  application  invoking  the 
services  of  the  Board  concerning  a  dispute  in  the  negotia¬ 
tion  of  the  schedule  with  the  carrier,  the  particular  ques¬ 
tion  in  dispute  being  proposed  Rules  32  (h)  and  34  (a),  (b), 
and  (c).  (R.  351) 

Testimony  as  to  Chairman  Carmalt’s  efforts  as  media¬ 
tor  and  conferences  with  representatives  of  carrier  in  Pitts¬ 
burgh,  October  21  to  October  23.  (R.  352-55) 

0.  R.  C.  Exhibit  32,  letter  December  12,  1936,  Smith  to 
Herring.  (R.  374)  0.  R.  C.  Exhibit  32  reads: 

Referring  to  the  understandings  or  interpretations 
reached  on  December  9  and  10,  1936,  in  connection  with  the 
new  agreement. 

Upon  due  reflection,  it  is  deemed  advisable  to  hold  these 
understandings  or  interpretations  in  abeyance  for  the  pres¬ 
ent  and  apply  the  agreement  as  written,  and  I  have,  there¬ 
fore,  issued  instructions  accordingly. 

Witness  testified  that  since  the  letter  of  December  12, 
1936,  the  schedule  of  November  17,  1936,  B.  of  R.  T.  Ex¬ 
hibit  10,  has  been  in  effect  without  these  interpretations. 
(R.  375) 

Article  35  of  the  schedule  effective  January  12,  1928,  (B. 
of  R.  T.  Ex.  8)  was  the  rule  applying  to  extra  men  being 
called  to  fill  a  vacancy,  and  witness  read  paragraph  (b)  of 
Article  35.  (R.  384) 
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145  Under  the  agreement  of  November  17,  1936,  in 
case  there  were  three  men  working  in  the  crew — con¬ 
ductor,  brakeman,  and  flagman — and  the  conductor  should 
get  off  for  some  reason  or  other,  the  oldest  qualified  man 
holding  senioritv  in  that  crew  would  take  the  vacancy.  (R. 
384-85) 

In  case  there  is  no  qualified  man  in  that  crew,  we  would 
then  go  to  some  other  regularly  assigned  crew  in  that  par¬ 
ticular  pool  and  take  the  oldest  man  in  seniority.  It  would 
not  make  anv  difference  whether  he  was  actuallv  working 
as  a  brakeman,  flagman,  or  conductor  at  that  time.  You 
would  not  take  him  if  he  was  working  at  that  particular 
time  as  conductor,  but  he  would  have  to  be  working  at  that 
particular  time  as  a  regularly  assigned  road  brakeman  or 
road  flagman  in  that  particular  crew.  It  would  have  to  be 
a  lhan  qualified  as  conductor,  who  would  be  working  as  a 
brakeman  or  flagman.  In  case  you  were  unable  to  get  a 
qualified  man  from  that  group,  the  next  step  would  be  to  go 
to  the  common  extra  list  and  get  from  the  board  the  oldest 
conductor  in  seniority.  (R.  385) 

The  difference  between  the  rule  in  the  schedule  of  Janu¬ 
ary  12, 1928  (B.  of  R.  T.  Ex.  8)  and  the  modification  of  that 
by  the  agreement  of  February  1, 1933,  is  that  under  the  rule 
provided  by  the  modification  of  February  1,  1933,  if  there 
wais  no  regularly  assigned  road  brakeman  or  flagman  on  a 
crew  who  was  qualified  as  an  extra  conductor,  you  would 
go  to  the  extra  list  and  get  the  first  man  out  on  the  common 
extra  list,  regardless  of  seniority.  During  the  period  from 
February  1,  1933,  until  November  17,  1936,  every  man  reg¬ 
ularly  assigned  as  brakeman  or  flagman  surrendered  his 
seniority.  They  would  work  first  in  and  first  out  on 

146  the  extra  board.  They  were  called  regardless  of 
seniority  for  conductor’s  position.  Prior  to  the 

schedule  effective  January  12,  1928  (B.  of  R.  T.  Ex.  8),  the 
agreement  of  February  16,  1924,  was  in  effect.  (R.  386) 

0.  R.  C.  Exhibit  33,  “Rules  and  Rates  of  Pay  for  Con¬ 
ductors,  Trainmen  and  Yardmen  employed  on  The  Pitts¬ 
burgh  &  Lake  Erie  Railroad  and  Lake  Erie  &  Eastern 
Railroad,  taking  effect  February  16, 1924”.  (R.  387)  Per¬ 
tinent  provisions  of  0.  R.  C.  Exhibit  33 : 
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Article  1. 

Passenger  Service — Rates  of  Pay. 

Rates  for  trainmen  on  trains  propelled  by  steam  or  other 


motive  power: 

Per 

Per 

Per 

Mile 

Dav 

Month 

CLASS 

Conductors  . 

. .  $.0447 

$6.70 

$201.00 

Assistant  Conductor  or  Ticket  Collectors . 

.0367 

5.50 

165.00 

Baggagemen  handling  both  express  and  dynamo  . 

.0370 

5.54 

166.20 

Baggagemen  operating  dvnamo  . 

.0347 

5.20 

156.00 

Baggagemen  handling  express*  . 

.0347 

5.20 

156.00 

Baggagemen  . 

.0324 

4.S6 

145.80 

Flagmen  and  Brakemcn  . 

.0313 

4.70 

141.00 

‘Rates  specified  for  “Baggagemen  handling  express’’  apply  to  baggage¬ 
men  in  the  employ  of  the  railroads  who  shall  be  paid  exclusively  by  the 
railroads. 

Article  2. 

Basic  Dav. 

One  hundred  thirty-six  miles  or  less  (straight-away  or 

turn-around)  shall  constitute  a  day’s  work,  except  that 

one  hundred  fiftv  miles  or  less  shall  constitute  a  dav’s  work 
•>  • 

for  train  ticket  collectors.  Miles  in  excess  of  one  hundred 
thirty-six  or  one  hundred  fifty,  as  indicated  above,  will  bo 
paid  for  at  the  mileage  rate  provided. 

A  passenger  day  begins  at  the  time  of  reporting  for  duty 
for  the  initial  trip.  Daily  rates,  except  as  provided  in  pre¬ 
ceding  paragraph,  obtain  until  the  miles  made  at  the  mile¬ 
age  rates  exceed  the  daily  minimum. 

147  Article  5. 

Freight  Service — Through  Freight  Rates 


All  through  and  irregular  freight  service,  one  hundred 
miles  or  less,  eight  hours  or  less : 


Per  Mile 

Per 

CLASS 

Cents 

Day 

rnmliu'tnN  . 

.  6.16 

$6.16 

Flagmen  and  brakemcn  . 

.  4.84 

4.84 

The  following  guaranteed  minimum  rates  and  overtime 
will  apply: 
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Minimum 

Overtime 

Limit 

Rate 

Hours 

Minutes 

Dickerson  Run-NYC  or  Brier 

Hill-East  Youngstown 

35 

Conductor  . 

$10.SS 

12 

Brakeman  . 

8.80 

12 

52 

Flagman  . 

9.17 

13 

16 

Dickerson  Run-East  Youngstown 
Conductor  . 

9.90 

11 

38 

Brakeman  . 

8.01 

11 

53 

Flagman  . 

Newell-NYC  or  Brier  Hill-East 

8.37 

12 

18 

Youngstown 

Conductor  . 

10.88 

12 

31 

Brakeman  . 

S.80 

12 

48 

Flagman  . 

9.17 

13 

12 

Newell-East  Youngstown 

Conductor  . 

9.90 

11 

34 

Brakeman . 

Flagman  . 

8.01 

8.37 

11 

12 

49 

13 

Glassport-NYC  or  Brier  Hill- 

East  Youngstown 

Conductor  . 

7.92 

9 

31 

Brakeman  . 

6.41 

9 

44 

Flagman  . 

6.61 

9 

57 

Glassport-East  Youngstown 

Conductor  . 

6.92 

8 

40 

Brakeman  . 

5.60 

8 

50 

Flagman  . 

Newell  to  Belle  Vernon  Junction  to 

5.78 

9 

02 

Dickerson  Run  via  Downer  Branch 
to  Newell  or  vice  versa 

Conductor  . 

9.98 

11 

19 

Brakeman  . 

7.84 

11 

19 

148  Flagman  . 

7.84 

11 

19 

Minimum 

Overtime 

Limit 

Rate 

Hours 

Minutes 

McKees  Roeks-New  Castle  R.  T. 
McKees  Roeks-Jacobs  Creek  R.  T. 

Dickerson  Run-Rankin  R.  T. 

Conductor  . 

7.09 

8 

49 

Brakeman  . 

5.78 

9 

03 

Flagman  . 

5.97 

9 

15 

Newell-Rankin  R.  T. 

Conductor  . 

6.76 

8 

31 

Brakeman  . 

5.49 

8 

42 

Flagman  . 

5.72 

8 

57 

Hourly  overtime  rates: 

Conductor  . 

.  $1.15% 

Brakeman  . 

-90% 

Flagman . 

.90% 

'In  conformity  with  the  above  guaranteed  rates,  it  is 
understood  crews  on  turn-around  runs  passing  the  half- 
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way  point  between  guaranteed  rate  points,  shall  be  paid 
the  next  guaranteed  rate  in  accordance  with  past  practices. 
It  is  further  understood  that  this  provision  eliminates  the 
former  zone  rule. 

In  W  av  Freight  service,  one  hundred  miles  or  less,  eight 
hours  or  less: 


Class  Per  Mile  Per  Dav 

w 

Conductors .  $.0668  $6.68 

Flagmen  and  Brakeman .  .0524  5.24 


Hourly  overtimes  rates: 

Conductor .  $1.2514 

Brakeman .  .9814 

Flagman .  .98 

Note:  Way  freight  rates  also  apply  to  trains  Nos.  224, 
225,  186  and  73,  Circus  Trains,  advertised  road  drag  ser¬ 
vice  and  advertised  pick-up  locals. 

In  Work  Construction,  or  Wrecking  Service,  one  hun¬ 
dred  miles  or  less,  eight  hours  or  less: 

Conductor  Flagman  Brakeman 

Rates  of  pay  .  $6.19  $4.86  $4.86 

Hourly  overtime  rates .  1.16  .91  .91 
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Article  6. 


Basic  Day  and  Overtime. 


(a)  In  all  road  service,  except  passenger  service,  one 
hundred  miles  or  less,  eight  hours  or  less  (straight-away 
or  turn-around)  shall  constitute  a  day’s  work.  Miles  in  ex¬ 
cess  of  one  hundred  will  be  paid  for  at  the  mileage  rates 
provided. 

(b)  On  runs  of  one  hundred  miles  or  less  overtime  will 
begin  at  the  expiration  of  eight  hours;  on  runs  of  over  one 
hundred  miles  overtime  will  begin  when  the  time  on  duty 
exceeds  the  miles  run  divided  by  121/4.  Overtime  shall  be 
paid  for  on  the  minute  basis,  at  a  rate  per  hour  of  three- 
sixteenths  of  the  daily  rate. 

(c)  Road  conductors  and  trainmen  performing  more 
than  one  class  of  road  service  in  a  day  or  trip  will  be  paid 
for  the  entire  service  at  the  highest  rate  applicable  to  any 
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class  of  service  performed.  The  overtime  basis  for  the 
rate  paid  will  apply  for  the  entire  trip. 

Article  8 — General  Rules 
Definition  of  Word  “Trainmen.” 

The  word  “Trainmen”  used  herein  applies  to  conduc¬ 
tors,  ticket  collectors,  flagmen,  brakemen,  train  baggage 
masters,  yard  foremen,  yard  helpers,  and  switch  tenders. 

Article  14. 

Effective  Friday,  May  7,  1920,  at  12:00  o’clock  noon,  all 
yard,  all  freight,  and  all  passenger  service  will  be  com¬ 
bined  into  one  seniority  pool  for  foremen,  helpers,  conduc¬ 
tors,  baggagemen  and  brakemen. 

•  •  #  #  # 

Article  40 — Yard  Service 
Rates — (All  Yards.) 


Overtime 

Class  Per  Dav  Hourlv  Rate 

•>  V 

Foremen .  $6.64  $1. 241/2 

Helpers .  6.16  1.15y2 

Switch-tenders .  4.72  .88M> 


Article  41. 

Basic  Day 

Eight  hours  or  less  shall  constitute  a  day’s  work. 

Article  43. 

Assignments. 

Yardmen  shall  be  assigned  for  a  fixed  period  of  time 
which  shall  be  for  the  same  hours  daily  for  all  regu- 
150  lar  members  of  a  crew.  So  far  as  it  is  practicable, 
assignments  shall  be  restricted  to  eight  hours’  work. 

Article  47. 

Calculating  Assignments  and  Meal  Periods. 

The  time  for  fixing  the  beginning  of  assignments  or  meal 
periods  is  to  be  calculated  from  the  time  fixed  for  the  crew 


NATIONAL  MEDIATION  BOARD  ET  AL. 


133 


to  begin  work  as  a  unit  without  regard  to  preparatory  or 
individual  duties. 

Article  50. 

Promotion. 

(a)  A  yardman  will  be  required  to  take  an  examination 
for  promotion  to  foremanship  according  to  seniority  and 
will  be  given  ten  (10)  days’  notice  to  prepare  himself,  and 
taken  up  for  examination  within  fifteen  (15)  days.  Fail¬ 
ing  to  pass  the  first  examination,  he  will  be  given  ten  (10) 
days  to  further  prepare  himself,  and  taken  up  for  examina¬ 
tion  within  fifteen  (15)  days.  If  he  then  passes  the  ex¬ 
amination  he  will  be  the  senior  of  any  younger  employe  who 
may  have  passed  in  the  meantime.  Failing  or  declining  to 
pass  the  second  examination,  he  may  be  dismissed  from  the 
service.  This  rule  does  not  apply  to  men  who  have  already 
declined  promotion  prior  to  January  1st,  1907. 

Article  55. 

Temporary  Vacancies. 

(b)  Extra  helpers  will  be  on  the  rotary  list.  Extra 
helpers  called  for  service  will  hold  jobs  until  regular  man 
returns  or  assignment  is  made  and  filled. 

(d)  Extra  foremen  -will  be  used  in  the  following  manner: 

Extra  foremen  regularly  assigned  as  helpers  will  pro¬ 
tect  all  temporary  extra  foremen  vacancies  on  their  own 
crew,  holding  same  until  the  regular  foreman  returns,  or 
assignment  is  made  or  filled. 

Where  more  than  one  extra  foreman  is  employed  as  a 
regular  helper  on  the  same  crew,  the  oldest  extra  foreman 
on  the  crew  will  be  used  to  fill  the  vacancy. 

A  rotary  list  of  extra  foremen  will  be  maintained  for 
each  trick  and  district.  In  case  there  is  no  extra  foreman 
on  crew  where  vacancy  occurs,  the  first  available  foreman 
on  rotary  list  will  be  used.  The  rotary  list  will  consist  of 
the  necessary  number  of  youngest  extra  foremen  on  each 
trick. 

151  Article  57. 

Reductions. 

(a)  When  the  business  of  the  road  becomes  so  light  that 
all  crews  in  the  service  are  not  table  to  make  reasonable 
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wages,  crews  will  be  reduced,  beginning  with  the  youngest 
man  in  the  service.  Any  foreman  reduced  to  a  helper  under 
this  rule  will  be  given  preference  as  a  helper  over  younger 
men  in  the  service,  and  will  retain  his  right  of  seniority  as 
a  foreman.  Any  man  displaced  by  this  rule  will  have  same 
rights  as  provided  for  in  Article  51.  "When  a  man  is  dis¬ 
placed  under  this  rule  he  must  take  a  run  before  he  resumes 
diity.  To  prevent  loss  of  time,  he  will  be  placed  first  out 
on  extra  list  and  will  be  permitted  to  work  one  turn  on  same. 

Article  58. 

System  Seniority. 

Switch  tenders  will  have  system  seniority  dating  from 
the  time  of  entering  service  as  switch  tender. 

Article  59. 

A  foreman  who  has  been  forced  on  a  run  will  not  be  re¬ 
quired  to  hold  it  exceeding  sixty  days  if  a  younger  unas¬ 
signed  foreman  is  available  at  the  expiration  of  that  period. 
A  foreman  so  relieved  will  exercise  his  seniority. 


( Signed ) 


For  the  Railroads : 


For  the  Employes : 


J.  B.  YOHE, 

Vice  President  and 
General  Manager. 

F.  G.  MINNICK, 
Assistant  General 
Manager. 


C.  L.  ECKARD, 
General  Chairman 
Order  Railway 
Conductors. 

THOMAS  MURRAY, 
General  Chairman 
Brotherhood  of 
Railroad  Trainmen. 


W.  P.  HARVEY, 
Chairman, 
Brotherhood  of 
Railroad  Trainmen. 

Pittsburgh,  Pa.,  February  16,  1924. 

152  0.  R.  C.  Exhibit  34,  “Rules  and  Rates  of  Pay  for 

Conductors,  Trainmen  and  Yardmen  employed  on 
The  Pittsburgh  &  Lake  Erie  Railroad,  taking  effect  August 
17,  1920,\  (R.  388)  Pertinent  provisions  of  0.  R.  C.  Ex¬ 
hibit  34: 
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Article  1. 

Passenger  Service — Rates  of  Pay. 

Rates  for  trainmen  on  trains  propelled  by  steam  or  other 


motive  power: 

Per 

Mile 

Per 

Per 

CLASS 

Cents 

Day 

Month 

Conductors  . 

. .  4.(57 

$7.00 

$210.00 

Assistant  Conductors  or  Ticket  collectors.... 
Baggagemen  handling  both 

. . .  3.87 

o.80 

174.00 

express  and  dvnamo  . 

. .  3.90 

5.84 

175.20 

Baggagemen  operating  dvnamo  . 

. .  3.67 

5.50 

165.00 

Baggagemen  handling  express*  . 

. .  3.67 

5.50 

165.00 

Baggagemen  . 

. .  3.44 

5.16 

154.S0 

Flagmen  and  Brakemen  . 

. .  3.33 

5.00 

i50.on 

(*)  Rates  specified  for  “Baggagemen  handling  express**  apply  to  baggage¬ 
men  in  the  employ  of  railroads  "'ho  shall  be  paid  exclusively  by  the  railroads. 

Article  2. 


Basic  Day. 

One  hundred  thirtv-six  miles  or  less  (straight-awav  or 
turn  around)  shall  constitute  a  day’s  work,  except  that  one 
hundred  fifty  miles  or  less  shall  constitute  a  day’s  work 
for  train  ticket  collectors.  Miles  in  excess  of  one  hundred 
thirtv-six  or  one  hundred  fifty,  as  indicated  above,  will  be 
paid  for  at  the  mileage  rate  provided. 

A  passenger  day  begins  at  the  time  of  reporting  for  duty 
for  the  initial  trip.  Daily  rates,  except  as  provided  in  pre¬ 
ceding  paragraph,  obtain  until  the  miles  made  at  the  mile¬ 
age  rates  exceed  the  daily  minimum. 

153  Article  5. 

Freight  Service — Through  Freight  Rates. 

All  through  and  irregular  freight  service,  one  hundred 
miles  or  less,  eight  hours  or  less: 

Per  Mile 


Class  Cents  Per  Day 

Conductors .  6.44  $6.44 

Flagmen  and  Brakemen .  5.12  5.12 


The  following  guaranteed  minimum  rates  and  overtime 
will  apply : 


i 
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Minimum 

Overtime 

Limit 

Rate 

Hours 

Minutes 

.CLASS 

Dickerson  Run-NYC  or  Brier 

Hill-Haselton 

35 

Conductor  . 

. .  $11.38 

12 

Rmlci'TYinn  . 

9.31 

12 

52 

Flagman  . 

9.70 

13 

16 

Dickerson  Run-Haselton 

Conductor  . 

10.35 

11 

38 

Brakeinan  . 

. .  8.47 

11 

53 

Flagman  . 

Newell-NYC  or  Brier  Hill- 

S.86 

12 

18 

Haselton 

Conductor  . 

11.3S 

12 

31 

Brakeman  . 

9.31 

12 

48 

Flagman  . 

. .  9.70 

13 

12 

Ncwell-Haselton 

Conductor  . 

. .  10.35 

11 

34 

Brakeman  . 

8.47 

11 

49 

Flagman  . 

Glassport-XYC  or  Brier  Hill- 

8.86 

12 

13 

Haselton 

Conductor  . 

8.28 

9 

31 

Brakeman  . 

6.78 

9 

44 

Flagman  . 

6.99 

9 

Glassport-nasclton 

Conductor  . 

7.24 

8 

40 

Brakeman  . 

5.92 

8 

50 

Flagman . 

6.11 

9 

02 

154  McKees  Rocks-New  Castle  R. 

T. 

McKees  Rocks-Jacobs  Creek 

R.  T. 

Dickerson  Run-Rankin  R.  T. 
Conductor  . 

7.42 

8 

49 

Brakeman  . 

6.12 

9 

03 

Flagman  . 

6.32 

9 

15 

Newell -Rankin  R.  T. 

Conductor  . 

7.07 

8 

31 

Brakeman  . 

5.80 

8 

42 

Flagman  . 

6.04 

8 

57 

Hourly  overtime  rates — Conductor,  $1.20% 

Brakemen  and  flagmen,  96£ 

Ill  conformity  with  the  above  guaranteed  rates,  it  is  un¬ 
derstood,  crews  on  turn-around  runs  passing  the  half-way 
point  between  guaranteed  rate  points,  shall  be  paid  the 
next  guaranteed  rate  in  accordance  with  past  practices. 
It  is  further  understood,  that  this  provision  eliminates  the 
former  zone  rule. 

Tn  Way  Freight  Service,  one  hundred  miles  or  less,  eight 
hours  or  less: 
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Per  Mile 

Cents  Per  Dav 
* 


Conductors .  6.96  $6.96 

Flagmen  and  Brakemen .  5.52  5.52 


Hourly  overtime  rates — Conductor,  $1.301//>;  Brakemen 
and  Flagmen,  $1.031/4. 

NOTE:  Way  freight  rates  also  apply  to  trains  Xos.  224, 
225,  186  and  73,  Circus  Trains,  advertised  road  drag  ser¬ 
vice  and  advertised  pick-up  locals. 

In  Work,  Construction  or  Wrecking  Service,  one  hun¬ 
dred  miles  or  less,  eight  hours  or  less: 

Conductor  Flagman  Brakeman 

Rates  of  pay  .  $6.47  $5.14  $5.14 

Hourly  overtime  rates  .  1.21%  .96%  .96% 

155  Article  6. 

Basic  Day  and  Overtime. 

(a)  In  all  road  service,  except  passenger  service,  one 
hundred  miles  or  less,  eight  hours  or  less,  (straight-away  or 
turn-around)  shall  constitute  a  day’s  work.  Miles  in  excess 
of  one  hundred  will  be  paid  for  at  the  mileage  rates  pro¬ 
vided. 

(b)  On  runs  of  one  hundred  miles  or  less  overtime  will 
begin  at  the  expiration  of  eight  hours;  on  runs  of  over  one 
hundred  miles  overtime  will  begin  when  the  time  on  duty 
exceeds  the  miles  run  divided  by  12V;>.  Overtime  shall  be 
paid  for  on  the  minute  basis,  at  a  rate  per  hour  of  three- 
sixteenths  of  the  daily  rate. 

(c)  Road  conductors  and  trainmen  performing  more 
than  one  class  of  road  service  in  a  day  or  trip  will  be  paid 
for  the  entire  service  at  the  highest  rate  applicable  to  any 
class  of  service  performed.  The  overtime  basis  for  the 
rate  paid  will  apply  for  the  entire  trip. 

Article  S — General  Rules. 

Definition  of  Word  “Trainmen.” 

The  word  “Trainmen”  used  herein  applies  to  Conduc¬ 
tors,  ticket  collectors,  flagmen,  brakemen,  train  baggage 
masters,  yard  foremen,  yard  helpers,  and  switch  tenders. 
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Article  14. 

Effective  Friday,  May  7,  1920,  at  12:00  o’clock  noon,  all 
yard,  all  freight,  and  all  passenger  service  will  be  combined 
into  one  seniority  pool  for  foremen,  helpers,  conductors, 
baggagemen  and  brakemen. 

Article  32. 

Promotions. 

(j)  When  a  trainman  passes  an  examination  for  promo¬ 
tion  to  conduetorship,  he  will  receive  a  certificate  giving 
the  date  of  such  examinations,  and  his  promotion  will  date 
from  that  time.  This  certificate  will  be  signed  by  the  Super¬ 
intendent. 

Article  40. — Yard  Service. 

Rates — (All  Yards). 


Overtime 

Class  Per  Day  Hourly  Rate 

Foremen .  $6.96  $1.30% 

Helpers .  6.48  1.21% 

Switchtenders .  5.04  .94% 

156  Article  41. 


Basic  Day. 

Eight  hours  or  less  shall  constitute  a  day's  work. 

Article  43. 

Assignments. 

Yardmen  shall  be  assigned  for  a  fixed  period  of  time 
which  shall  be  for  the  same  hours  daily  for  all  regular 
members  of  a  crew.  So  far  as  it  is  practicable,  assignments 
shall  be  restricted  to  eight  hours’  work. 

Article  47. 

Calculating  Assignments  and  Meal  Periods. 

The  time  for  fixing  the  beginning  of  assignments  or  meal 
periods  is  to  be  calculated  from  the  time  fixed  for  the  crew 
to  begin  work  as  a  unit  without  regard  to  preparatory  or 
individual  duties. 
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Article  50. 

Promotions. 

(a)  A  yardman  will  be  required  to  take  an  examination 
for  promotion  to  foremanship  according  to  seniority,  and 
will  be  given  ten  (10)  days’  notice  to  prepare  himself,  and 
taken  up  for  examination  within  fifteen  (15)  days.  Failing 
to  pass  the  first  examination,  he  will  be  given  ten  (10)  days 
to  further  prepare  himself,  and  taken  up  for  examination 
within  fifteen  (15)  days.  If  lie  then  passes  the  examina¬ 
tion  he  will  be  the  senior  of  any  younger  employe  who  may 
have  passed  in  the  meantime.  Failing  or  declining  to  pass 
the  second  examination,  he  may  be  dismissed  from  the  ser¬ 
vice.  This  rule  does  not  apply  to  men  who  have  already 
declined  promotion  prior  to  January  1st,  1907. 

Article  55. 

Temporary  Vacancies. 

(b)  Extra  helpers  will  be  on  the  rotary  list.  Extra 
helpers  called  for  service  will  hold  jobs  until  regular  man 
returns  or  assignment  is  made  and  filled. 

(d)  Extra  foremen  will  be  used  in  the  following  manner: 

Extra  foremen  regularly  assigned  as  helpers  will  pro¬ 
tect  all  temporary  extra  foremen  vacancies  on  their  own 
crew,  holding  same  until  the  regular  foreman  returns,  or 
assignment  is  made  or  filled. 

157  Where  more  than  one  extra  foreman  is  employed 
as  a  regular  helper  on  the  same  crew,  the  oldest  extra 
foreman  on  the  crew  will  be  used  to  fill  the  vacancy. 

A  rotary  list  of  extra  foremen  will  be  maintained  for  each 
trick  and  district.  In  case  there  is  no  extra  foreman  on 
crew  where  vacancy  occurs,  the  first  available  foreman  on 
rotarv  list  will  be  used.  The  rotarv  list  will  consist  of  the 
necessary  number  of  youngest  extra  foremen  on  each  trick. 

Article  57. 

Reductions. 

(a)  When  the  business  of  the  road  becomes  so  light  that 
all  crews  in  the  service  are  not  able  to  make  reasonable 
wages,  crews  will  be  reduced,  beginning  with  the  youngest 
man  in  the  service.  Any  foreman  reduced  to  a  helper  under 
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this  rule  will  be  given  preference  as  a  helper  over  younger 
men  in  the  service,  and  will  retain  his  rights  of  seniority 
as  a  foreman.  Any  man  displaced  by  this  rule  will  have 
same  rights  as  provided  for  in  Article  51.  When  a  man  is 
displaced  under  this  rule  he  must  take  a  run  before  he  re¬ 
sumes  duty.  To  prevent  loss  of  time,  he  will  be  placed  first 
out  on  extra  list  and  will  be  permitted  to  work  one  turn  on 
same. 

Article  58. 

Svstem  Senioritv. 

•  * 

Switch  tenders  will  have  system  seniority  dating  from 
the1  time  of  entering  service  as  switch  tender. 

Article  59. 

A  foreman  who  has  been  forced  on  a  run  will  not  be  re¬ 
quired  to  hold  it  exceeding  sixty  days  if  a  younger  unas¬ 
signed  foreman  is  available  at  the  expiration  of  that  period. 
A  foreman  so  relieved  will  exercise  his  seniority. 

(Signed) 

For  the  Conductors :  For  the  Company : 

Oliver  Irwin.  J.  B.  Yohe, 

Deputy  President,  Vice  President  and 

Order  Railway  Conductors.  General  Manager. 

D.  A.  Roberts, 

General  Chairman, 

Order  Railway  Conductors. 

158  For  the  Trainmen  and  Yardmen: 

G.  H.  Sines, 

Vice  President, 

Brotherhood  of  Railroad  Trainmen. 

Thomas  Murray, 

General  Chairman, 

Brotherhood  of  Railroad  Trainmen. 

Pittsburgh,  Pa.,  August  17,  1920. 

159  Witness  recalls  the  testimony  offered  bv  the  B.  of 
R.  T.  witnesses  in  this  case  as  to  the  ultimatum,  as  it 

is  termed,  which  is  in  the  book,  dated  May  7,  1920,  follow¬ 
ing  the  socalled  outlaw  strike  and  combining  the  seniority 
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rosters.  These  rules  went  into  effect  immediately  after 
that.  I  think  shortly  after  that  appeared,  the  ultimatum 
was  put  out  and  these  rules  were  considered  in  the  mean¬ 
time  and  finally  consummated  on  August  17,  1920.  That  is 
the  joint  schedule  between  the  0.  R.  C.  and  the  B.  of  R.  T. 
Article  33  of  the  schedule  effective  August  17,  1920 — 
“Trainmen  Not  Assigned” — is  identical  with  the  language 
of  Article  33  of  the  1924  schedule.  The  schedules  of  1920, 
1924,  and  1928  were  joint  schedules,  negotiated  jointly  by 
the  O.  R.  C.  and  the  B.  of  R.  T.  with  the  carrier.  (R. 
389-90) 

Since  the  schedule  of  August  17,  1920  (0.  R.  C.  Ex.  34) 
became  effective  there  has  been  no  change  in  the  employ¬ 
ment  of  the  men.  Since  that  time  they  are  employed  as 
brakemen  and  put  on  an  extra  list,  from  which  are  supplied 
all  extra  brakemen,  both  yard  and  road  men.  "When  a  man 
is  employed  as  brakeman  he  is  employed  merely  as  brake- 
man  and  is  put  to  work  braking  on  the  road  or  in  the  yard, 
for  whichever  service  called.  He  may  be  in  one  service 
today  and  in  the  other  tomorrow,  assuming  he  is  an  extra 
man.  The  next  step  in  promotion  is  that  the  Company  has 
a  rule  that  they  will  promote  men  after  one  year’s  service 
to  the  position  of  road  flagman,  and  to  yard  foreman  or 
yard  conductor,  for  which  he  takes  an  examination  from  a 
qualified  examiner  on  road  rules  and  yard  operations.  If 
he  successfully  passes,  he  is  used  as  road  flagman  and  yard 
conductor,  when  any  vacancy  occurs.  (R.  390-1) 
160  He  stands  that  examination  one  year  after  he  en¬ 
ters  the  service  as  brakeman.  He  takes  two  exam¬ 
inations — one  for  flagman  and  one  for  yard  conductor,  two 
examinations  in  one.  The  next  step  is  that  after  he  is  in  the 
service  one  more  year  he  is  called  in  and  promoted  or  given 
a  promotion  as  a  qualified  road  conductor.  To  be  promoted 
he  takes  another  examination,  and  if  he  passes  the  conduc¬ 
tor’s  examination  successfully  he  is  then  qualified  to  oper¬ 
ate  as  a  road  conductor.  The  men  on  this  railroad  have 
rights  in  the  vard  and  on  the  road.  It  is  a  combined  roster. 
(R.  391-92) 

The  next  step  in  promotion — the  only  other  promotion  in 
train  service — is  promotion  to  the  position  of  passenger 
conductor  when  the  man  is  qualified  to  have  that  particular 
promotion.  Under  these  schedules,  after  a  man  is  given 
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two  chances  to  qualify  himself  for  promotion  and  he  fails, 

he  is  then  marked  out  of  service.  It  is  an  intelligence  test 

to  find  out  if  he  is  qualified.  (R.  392) 

At  the  request  of  counsel  for  B.  of  R.  T.,  attention  of 

witness  was  called  to  testimony  of  witness  Faulkner  con- 

• 

cerning  employment  and  promotion  (R.  240)  reading: 

“Prior  to  the  combining  of  our  roster  in  Mav  of  1920, 

vou  entered  the  service  as  a  vard  man  or  as  a  road  man  or 
»  •> 

as  a  passenger  man;  in  other  words,  they  were  all  sepa¬ 
rate  services” 

and  witness  testified  that  is  correct.  Witness  entered  the 
service  as  a  brakeman.  That  was  the  condition  as  it  ex¬ 
isted  prior  to  the  adoption  of  the  combined  roster  of  1920. 
Since  May,  1920,  every  man  enters  the  service  as  a  brake- 
man  and  he  performs  service  in  both  road  and  yard, 
161  and  accepts  whichever  service  called  for.  There  is 
no  distinction  betweeji  yard  brakeman  and  road 
brakeman  on  the  P.  &  L.  E.  (R.  393-94) 

Faulkner’s  testimony  as  to  promotion, 

“In  yard  service,  from  yard  brakeman  or  helper  to  that 
of  a  yard  foreman  or  conductor”, 

is  correct  as  to  conditions  prior  to  1920.  The  man  in  yard 
service  had  no  road  rights.  (R.  394-95) 

Witness  has  given  the  mode  of  promotion  applicable  prior 
to  the  adoption  of  the  combined  roster  of  May  7,  1920,  and 
then  the  mode  of  promotion  that  has  obtained  since  and  now 
exists.  Attention  of  witness  was  called  to  testimony  of 
witness  Faulkner,  reading: 

“Since  the  combining  of  the  roster  on  May  7,  1920,  you 
entered  service  as  a  trainman  subject  to  call  for  either  of 
the  three  services. 

“You  were  promoted  for  either  of  the  three  services. 
“You  were  promoted  to  a  yard  foreman  and  road  flag¬ 
man  at  one  and  the  same  time.  From  that  to  road  conduc¬ 
tor  and  from  road  conductor  to  passenger  conductor.” 

And  witness  testified  that  is  correct  and  he  is  in  agreement 
with  Faulkner  about  that.  (R.  395-96) 

Attention  of  witness  called  to  B.  of  R.  T.  Exhibit  19, 
memorandum  of  the  carrier  dated  May  18,  1937,  showing 
the  transfer  of  men  from  yard  to  road  and  road  to  yard 
service,  and  from  road  to  passenger  and  yard  to  passenger 
service.  (R.  405-06) 
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Witness’  attention  called  to  B.  of  R.  T.  Exhibit  24,  show¬ 
ing  the  turnover  of  men  f rom  vard  to  road  and  road  to  vard 
between  February  23  and  April  6, 1935,  and  he  testified  that 
this  shows  just  the  plain  story  of  what  has  been  going 

162  on  since  May  7,  1920.  These  men  have  rights  in  the 
yard  and  rights  on  the  road.  (R.  406-47) 

Witness  is  familiar  with  the  changes  that  take  place  from 
one  branch  of  the  service  to  the  other.  It  has  been  a  com¬ 
mon  practice  since  May  7,  1920,  for  men  to  get  tired  of  the 
job  they  are  on  after  one  week  and  transfer  from  one  job  to 
another — from  road  to  yard  and  yard  to  passenger,  and 
passenger  to  road — with  one  qualification,  namely,  that  over 
a  period  of  years,  due  to  this  incessant  movement  from  one 
branch  of  the  service  to  another,  it  was  necessary  for  As¬ 
sistant  Superintendent  Kelly  and  the  general  chairman, 
witness’  predecessors,  to  enter  into  agreement  that  when  a 
man  bid  in  a  passenger  job  from  yard  to  road,  that  he  would 
have  to  stay  there  ninety  days  before  bidding  off  the  job. 
These  men  would  be  bidding  in  up  there  and  staying  long 
enough  to  get  a  uniform,  and  would  want  to  head  back  to 
the  yard  service,  and  someone  else  would  go  back.  (R.  407) 
The  agreement  was  entered  into  between  General  Chair¬ 
man  Eckard  of  the  0.  R.  C.  and  General  Chairman  Murrav 
of  the  B.  of  R.  T.  This  agreement  was  entered  into  some¬ 
where  in  the  year  1924  or  1923.  Witness  became  general 
chairman  in  1929  and  the  agreement  was  in  effect  then  and 
still  is.  (R.  408) 

That  ninety-day  rule  is  applicable  to  passenger  service 
due  to  the  fact  of  the  incessant  changing  from  one  service 
to  another.  They  were  forced  to  enter  into  that  agreement 
in  order  to  keep  these  men  from  bidding  on  passenger  runs 
and  staying  seven  or  eight  days,  and  bidding  back  into  the 
yard  service  again,  in  order  to  keep  the  personnel  of 

163  the  passenger  department.  That  rule  does  not  have 
any  application  to  bidding  in  and  out  of  the  yard  to 

road  freight  service.  Ever  since  the  ninety-day  agreement 
was  entered  into,  when  an  advertisement  is  posted  on  the 
bulletin  boards  for  a  passenger  vacancy  it  states  that  men 
bidding  in  passenger  service  will  be  required  to  stay  ninety 
days.  That  is  limited  to  passenger  service.  (R.  409) 

The  turnovers,  that  is,  men  going  in  and  out  of  the  yard 
to  road  freight  service,  or  from  road  freight  service  into  the 


144  1 


ORDER  OF  RAILWAY  CONDUCTORS  ET  AL.  VS. 


yard  and  back  again,  may  be  explained  in  several  ways.  One 
explanation  is  that  at  the  particular  time  pool  freight  ser¬ 
vice  may  be  on  the  move  and  the  man  bids  in  to  the  yard  in 
the  pool  service.  By  the  time  he  gets  to  the  pool,  business 
falls  off  and  he  is  losing  money  if  he  is  a  brakeman  or  flag¬ 
man:  and  immediately  the  advertisement  is  put  up  on  Mon¬ 
day  for  a  new  set  of  jobs,  he  works  until  Wednesday  and 
the  pool  falling  off.  the  man  will  turn  around  and  bid  back 
into  the  yard  again.  (R.  410) 

Pool  service  is  unassigned  service.  The  men  bid  it  in  and 
are  Assigned  a  regular  caboose,  which  makes  a  crew  in  un¬ 
assigned  service,  which  runs  first-in,  first-out,  of  the  pool 
of  crews  in  a  particular  district.  For  example,  a  pool  crew 
in  the  McKees  Rocks  Terminal  is  a  west  pool  of  crews. 
There  is  a  certain  amount  of  crews  in  that  pool  perform  un¬ 
assigned  service  and  are  subject  to  call  in  road  service  in 
that  particular  pool.  In  order  to  get  into  the  pool  the  man 
must  bid  in  a  regular  assignment  on  a  regular  pool  caboose, 
and  when  he  is  in  the  pool  he  rotates  around  with  the  other 
men  in  the  pool.  (R.  410-11) 

164  If  a  man  finds  that  the  work  he  is  getting  while  in 
the  pool  does  not  give  him  as  much  as  he  thinks  he 
should  have,  he  can  bid  himself  out  when  his  bidding  time 
comes,  that  is,  within  three  days.  They  usually  come  up  on 
Saturday  and  if  he  is  lucky  and  goes  out  on  Sunday,  or  is 
unluckv  and  gets  a  caboose  that  came  in  last — Sundav  and 
Monday  being  slow  days — he  would  not  get  out  until  Tues¬ 
day,  and  when  he  gets  out  he  may  be  the  last  crew  in,  and 
all  of  the  crews  on  the  board  and  the  indications  are  in 
that  particular  week  he  will  not  make  so  much  money  in  that 
unassigned  job,  and  so  he  bids  himself  into  a  yard  job  and 
gets  it  the  following  Monday  morning.  The  transfer  of 
men  from  one  branch  of  the  service  to  the  other  is  just  a 
normal  transfer  of  the  men  every  week  in  the  year.  (R.  411) 
Attention  of  witness  called  to  B.  of  R.  T.  Exhibit  28,  tab¬ 
ulation  showing  men  who  voted  as  yard  conductors  (fore¬ 
men)  in  the  September,  1935,  election  and  who  voted  in  some 
group  other  than  yard  conductors  (foremen)  in  February, 
1935,  election,  and  he  testified  that  he  has  knowledge  only 
that  these  transfers  are  in  due  course  of  bidding  from  one 
particular  place  to  another.  Witness  does  not  know  any¬ 
thing  about  the  particular  instances  concerning  employees 


NATIONAL  MEDIATION  BOARD  ET  AL. 


145 


Madden  and  Stoner.  Of  the  18  names  on  the  list  (B.  of  R.  T. 
Ex.  28)  only  two  men  on  the  list  voted  in  election  for  road 
conductors  in  February,  1935.  Witness  does  not  know 
anything  about  how  the  men  on  the  list  happened  to  trans¬ 
fer,  and  no  one  else  in  the  opinion  of  witness  could  give  an 
honest  statement  as  to  what  caused  the  men  to  change  from 
one  service  to  another.  (R.  412-13) 

165  Looking  over  the  list  (B.  of  R.  T.  Ex.  28)  witness 
knows  that  some  of  the  men  that  bid  from  one  ser¬ 
vice  to  another  did  so  for  a  monetary  consideration,  where 
there  was  some  money  involved.  That  is  true  of  men  going 
from  road  to  yard  and  yard  to  road,  as  witness  explained 
a  moment  ago,  on  account  of  conditions  in  the  pool  service, 
and  on  account  of  arbitrary  jobs  in  yard  service  that  pays 
overtime  arbitraries  for  protecting  the  job.  (R.  414) 

By  “arbitraries”,  witness  means  that  on  the  P.  &  L.  E. 
they  have  a  system  where  a  man  takes  his  job  at  A  and 
leaves  it  at  B.  It  might  be  a  mile  and  a  half  or  two  miles 
away  from  where  he  picked  up  his  engine.  Now,  the  second 
trick  takes  over  that  engine  at  B,  so  that  to  compensate  him 
for  coming  from  B  to  A,  his  original  starting  point,  they  set 
up  an  arbitrary.  If  it  takes  an  hour  to  get  from  B  to  A, 
they  pay  him  one  hour  arbitrary  for  relieving  him  at  B, 
instead  of  bringing  him  back  to  A.  That  is  what  we  con¬ 
sider  an  arbitrary.  (R.  414-15) 

It  is  a  fixed  wage  on  a  time  basis  all  of  the  time  because 
it  is  in  yard  service.  All  wages  in  yard  service  are  on  a  time 
basis.  The  arbitrary  would  run  the  man’s  wages  consider¬ 
ably  more  for  every  day  than  it  would  be  on  a  flat  job, 
where  he  was  started  to  -work  at  the  same  time  and  under 
an  eight  hour  assignment.  Another  reason  for  these  trans¬ 
fers  from  one  branch  of  the  service  to  another  is  that  sick¬ 
ness  oftentimes  has  a  lot  to  do  with  men  changing  from  one 
position  to  another.  In  the  case  of  the  employee  Stoner, 
he  changed  because  of  his  physical  condition.  (R.  415) 

The  hours  of  work  and  the  opportunities  for  a 

166  man  to  be  at  home  has  a  lot  to  do  with  the  transfers 
and  the  sickness  in  the  family  of  the  men  has  a  lot 

to  do  with  transfers.  Personal  reasons  and  the  family  du¬ 
ties  have  a  lot  to  do  with  the  transfers,  and  there  are  a 
million  and  one  things  that  might  affect  the  changing  of 
the  men  from  job  to  job  under  the  set-up  on  the  P.  &  L.  E. 
(R.  415-16) 
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I  On  the  Pittsburgh  &  Lake  Erie  there  is  only  one-half 
mile  of  the  railroad  that  is  outside  of  the  yard  limits,  and 
the  total  mileage  of  the  railroad  is  approximately  225  miles. 
Because  of  this  condition  the  men  in  yard  service  really 
have  rights  which  cover  the  whole  railroad  practically.  On 
the  P.  &  L.  E.  it  is  only  the  mileage  at  Beaver  Bridge,  across 
the  Ohio  River,  that  is  not  in  some  vard  or  another.  (R. 
416-17) 

!  Under  the  supplemental  agreement  of  February  1,  1933, 
the  only  call  he  had  to  protect  was  his  own  crew.  For  any¬ 
thing  beyond  that  they  would  have  to  go  to  the  common 
extra  board.  Witness  has  knowledge  of  the  circumstances 
under  which  this  supplemental  agreement  of  February  1, 
1933,  was  put  into  effect.  He  assisted  in  negotiating  it. 
The  primary  purpose  of  the  supplemental  agreement  of 
February  1,  1933,  was  more  evenly  to  distribute  the  extra 
work  on  the  P.  &  L.  E.  to  take  care  of  the  extra  list.  Under 
the  old  arrangement  of  1928  they  called  off  a  caboose  or  off 
a  yard  job,  which  gave  him  a  higher  rate,  and  to  provide 
more  monev  for  the  extra  list,  a  modification  was  made  and 
it  gave  the  extra  men  on  the  extra  list  this  greater  pay  for 
service  performed,  when  performing  conductor  service.  At 
the  same  time  it  gave  the  extra  men  an  opportunity  to  ro¬ 
tate  faster.  (R.  418) 

167  The  changes  of  the  men  from  road  to  yard  and 
from  yard  to  road  are  made  in  accordance  with  the 
rules  and  in  the  exercise  of  the  rights  that  the  men  enjov. 
(R.  423-24) 

Witness  resuming,  testified: 

i  Attention  of  witness  called  to  memorandum  agreement, 
December  9,  1936,  interpreting  Article  26  (b)  of  the  sched¬ 
ule  (0.  R.  C.  Ex.  28)  reading: 

“When  a  man  or  job  is  discontinued,  the  conductor,  as¬ 
sistant  conductor,  ticket  collector,  yard  conductor  (yard 
foreman)  will  be  entitled  to  any  run  or  job  held  by  a  junior 
man.”  (R.  459) 

and  he  testified  that  the  interpretation  was  necessary  be¬ 
cause  Article  26  (b)  not  being  the  same  as  in  the  1928 
schedule,  due  to  the  fact  that  they  had  been  changing  the 
set-up  of  the  schedule  so  many  times  to  try  to  conform  with 
all  the  obstructions  which  had  been  placed  in  their  way,  and 
that  after  this  particular  night  when  Judge  Carmalt  had 
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brought  the  0.  R.  C.  and  the  railroad  together  they  over¬ 
looked  the  language  of  Article  26  (b).  It  was  an  oversight, 
the  representatives  of  the  0.  R.  C.  fully  intended  Article 
26  (b)  to  conform  to  the  language  of  Article  27  of  the  192S 
agreement  which  reads : 

“When  the  business  of  the  road  becomes  so  light  that 
all  freight  crews  in  the  service  are  not  able  to  make  reason¬ 
able  wages,  crews  will  be  reduced  beginning  with  junior 
men  in  the  service.  Anv  trainman  losing  his  run  under  this 
rule  will  be  given  preference  as  a  trainman  over  junior 
trainmen  in  the  service  and  will  retain  his  rights  of  sen¬ 
iority.  ”  (R.  460) 

Witness  testified  they  had  expected  Article  26  (b)  to 
conform  at  least  to  that  language  to  the  extent  that  when 
crews  were  reduced  that  a  man  would  be  permitted  to  ex¬ 
ercise  his  seniority  in  any  branch  of  the  service,  and 
168  it  was  merely  an  oversight  that  we  did  not  get  the 
language  we  wanted  with  that  intent  in  mind  in  Ar¬ 
ticle  26  (b).  (R.  461) 

The  language  of  Article  26  (b)  without  the  interpreta¬ 
tion,  in  the  case  of  a  man  in  conductor’s  service,  when  the 
job  is  discontinued,  the  rule  operates  that  he  is  forced  to 
pick  a  job  as  yard  conductor  or  road  conductor,  either  at 
the  home  terminal  or  any  other  place  on  the  railroad,  that 
he  might  be  able  to  hold  an  assignment  as  such.  He  is  lim¬ 
ited  to  taking  a  job  as  conductor,  either  road  or  yard,  on 
the  entire  railroad,  and  if  there  is  no  such  vacancy,  then  he 
is  permitted  to  take  anything  his  seniority  entitles  him  to. 
For  instance,  if  he  was  working  in  the  Pittsburgh  yard,  if 
he  was  the  youngest  man  in  the  Pittsburgh  district  and  his 
job  is  discontinued,  or  he  was  bumped  for  any  reason,  then 
he  would  have  to  start  looking  around  and  if  the  only  man 
he  could  displace  was  in  Youngstown,  he  would  have  to  go 
to  Youngstown  and  displace  that  man  65  miles  away.  (R. 
461-62)  ‘ 

The  interpretation  of  Article  26  (b)  was  planned  to 
change  that  so  that  when  the  man  or  job  is  discontinued,  a 
conductor,  assistant  conductor,  ticket  collector,  yard  con¬ 
ductor  (yard  foreman)  will  be  entitled  to  any  run  or  job 
held  by  a  junior  man.  That  means  that  if  he  was  bumped 
or  his  job  discontinued  he  could  displace  any  junior  man  in 
the  service  on  any  job  that  the  junior  man  might  be  hold- 
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ing.  In  other  words,  if  he  was  working  in  the  Pittsburgh 
yard,  and  his  job  was  discontinued,  in  the  exercise  of  his 
seniority  he  could  bump  a  trainman  or  a  brakeman  and 
take  that  job.  That  is  the  way  the  rule  was  intended 

169  to  read,  but  through  an  oversight,  it  was  not  put  in 
the  rule.  (R.  462) 

Since  the  railroad  refused  to  put  into  effect  the  interpre¬ 
tation  of  Article  26  (b),  the  effect  has  been  to  create  com¬ 
plete  chaos  in  the  conductors’  ranks.  Under  Rule  26  (b), 
without  the  interpretation,  the  men  have  been  forced  away 
from  the  home  terminal — those  who  would  go — and  other 
men  would  not  go,  but  just  stayed  at  home  until  such  time 
as  they  could  bid  in  a  job  as  brakeman  or  foreman — in 
those  two  branches  of  the  service — at  their  home  terminal. 
That  has  been  in  existence  since  December  12.  The  inter¬ 
pretations  were  in  effect  two  days  or  one  day.  They  went 
into  effect  on  December  11,  and  the  General  Manager’s  let¬ 
ter  of  December  12  abrogated  it.  From  that  time  on,  re¬ 
specting  the  trend  of  men  transferring  from  one  branch  of 
the  service  to  another,  the  men  have  been  transferring 
from  Youngstown  to  the  other  end  of  the  railroad  at  Newell. 
(R.  463) 

Witness  recites  an  instance  as  to  how  the  rule,  26  (b), 
without  the  interpretation  worked  with  a  particular  man. 
Because  of  the  condition  brought  about  by  rule  26  (b),  the 
men  instead  of  standing  as  conductors,  bid  in  regular  as¬ 
signments  as  brakeman  and  flagman  and  draw  out  of  the 
conductors’  service  on  that  account;  and  the  men  are  in  a 
state  of  mind  on  the  P.  &  L.  E.  that  they  will  not  bid  in 
conductors’  jobs.  Witness  recites  instances  of  hardships 
brought  about  bv  rule  26  (b)  without  the  interpretation. 
(R.  464-65) 

This  interpretation  of  rule  26  (b)  was  really  to  continue 
in  effect  the  rule  which  had  been  in  existence  before  the 
schedule  of  November  17,  1936,  was  agreed  to.  (R.  465) 

Witness  has  obtained  from  the  carrier  advertise- 

170  ments  which  show  the  bidding  in  of  the  men,  and  the 
turnover  in  service  over  several  periods  of  time,  and 

has  made  a  statement  which  reflects  the  information  con¬ 
tained  on  those  advertisements.  Witness  read  from  the 
statement  prepared  under  his  direction,  as  follows: 
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“It  shows  that  on  December  31,  1934,  on  advertisement 
No.  58,  there  were  eight  yard  conductors’  jobs  advertised, 
one  road  brakeman,  one  road  flagman,  twenty-seven  yard 
brakemen,  or  a  total  number  of  thirty-seven  positions. 

“On  January  7,  1935,  on  advertisement  No.  1  there  were 
ten  yard  conductors,  one  road  brakeman,  one  road  flagman, 
twenty-eight  yard  brakemen,  or  a  total  of  39  positions. 

“February  4,  1935,  on  advertisement  No.  5,  there  were 
fifteen  yard  conductor  positions,  forty  yard  brakemen  po¬ 
sitions,  or  a  total  of  fifty-five  positions. 

“On  April  29,  1935,  on  advertisement  No.  18,  there  were 
one  road  conductor  position,  nine  yard  conductor  positions, 
four  road  brakemen ’s  positions,  two  road  flagmen’s  posi¬ 
tions,  nineteen  yard  brakemen ’s  positions,  or  a  total  of 
thirty-four  positions. 

“On  January  14,  1935,  on  advertisement  No.  2,  there 
were  five  yard  conductor  positions,  one  road  brakeman ’s 
position,  twenty-two  helper  positions  or  yard  brakemen ’s, 
or  a  total  of  twenty-eight  positions. 

“On  January  21,  1935,  on  advertisement  No.  3,  there 
were  ten  yard  conductors,  two  road  brakemen,  twenty- 
seven  yard  brakemen,  or  a  total  of  thirty-nine  positions. 

“On  January  28,  1935,  on  advertisement  No.  4,  there 
were  sixteen  yard  conductors,  three  road  brakemen,  one 
road  flagman,  thirty-eight  yard  brakemen,  or  a  total  of 
fifty-eight  positions. 

“On  May  24,  1937,  on  advertisement  No.  26,  there  were 
one  road  conductor,  eleven  yard  conductors,  fifteen  yard 
brakemen,  or  a  total  of  twenty-seven  positions. 

“On  July  5,  1935,  on  advertisement  No.  33,  there  were 
two  road  conductors,  thirty-four  yard  conductors,  two  road 
brakemen,  two  road  flagmen,  fifty-two  yard  brake- 
171  men,  or  a  total  of  ninety-two  positions. 

“On  July  12,  1937,  on  advertisement  No.  34,  there 
were  three  road  conductors,  twenty-four  yard  conductors, 
one  road  brakeman,  and  eight-two  yard  brakemen,  or  a 
total  of  one  hundred  ten  positions. 

“On  July  19,  1937,  on  advertisement  No.  35,  there  were 
twenty-one  yard  conductors,  one  road  brakeman,  one  road 
flagman,  and  sixty  yard  brakemen,  or  a  total  of  eighty-three 
positions.” 

(R.  466-68) 
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The  information  contained  in  the  compilation  made  by 
witness,  and  the  information  contained  on  B.  of  R.  T.  Ex¬ 
hibit  24,  testified  to  by  witness  Faulkner,  shows  the  normal 
turnover  in  the  advertisement  of  crews  and  vacancies  since 
May  7,  1920,  with  the  exception  of  July  12,  1937.  (R.  468) 

A  large  number  of  the  turnovers  on  July  12,  1937,  were 
due  to  the  strikes  in  the  steel  plants  in  Youngstown.  That 
accounts  for  the  great  number  of  turnovers  involving  110 
positions.  That  was  due  to  the  abnormal  conditions  exist¬ 
ing  as  a  result  of  the  strike  in  the  steel  plants.  (R.  468-69) 

No  cross-examination.  (R.  469) 

l  _ 

Witness  Called  by  the  Board 

H.  H.  Reed  called  as  a  witness  by  the  Board,  upon  exam¬ 
ination  by  the  Chairman,  testified: 

He  is  employed  by  the  Board  as  mediator,  and  is  Chief 
of  the  Technical  and  Statistical  Division,  has  been  em¬ 
ployed  by  this  Board  and  its  predecessor  since  1926,  and 
prior  to  that  time  was  employed  by  the  United  States  Rail¬ 
road  Labor  Board  from  1920.  Witness  has  examined 
lt2  the  photostatic  copies  filed  with  the  Board  of  peti¬ 
tions  and  personal  authorizations  that  have  been  filed 
iii  support  of  the  application  in  this  case.  (R.  424-25) 

He  has  checked  them  against  the  records  of  employment 
furnished  by  the  carrier.  A  specimen  of  the  petitions  was 
read  as  follows: 

“Effective  at  once,  we,  the  undersigned  yard  conductors 
(foremen),  yard  brakemen  (helpers),  and  switchtenders, 
employed  by  the  Pittsburgh  &  Lake  Erie  Railroad  Com¬ 
pany,  including  the  Lake  Erie  &  Eastern  Railroad  Com¬ 
pany,  do  hereby  singly  and  collectively  designate  the 
Brotherhood  of  Railroad  Trainmen  as  our  representative 
under  the  provisions  of  the  Railway  Labor  Act,  for  the 
handling  of  all  matters  pertaining  to  wages  and  working 
conditions  incident  to  our  employment  by  the  above-named 
companies.”  (R.  425) 

On  of  the  personal  authorizations  was  read  as  follows : 

“This  is  to  certify  that  the  Brotherhood  of  Railroad 
Trainmen,  through  its  officers,  General  Grievance  Commit¬ 
tees  and  other  legally  authorized  tribunals,  is  authorized 
to  represent  me  in  all  matters  involving  wages  and  work¬ 
ing  conditions  in  keeping  with  the  law  and  policy  of  the 
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Brotherhood,  and  to  represent  me  for  all  purposes  of  the 
Railway  Labor  Act.”  (R.  425-26) 

Witness  testified  these  petitions  are  not  confined  to  the 
yard  conductors  (foremen),  yard  brakemen  (helpers)  and 
switchtenders,  but  in  some  instances  the  signatures  on  the 
petition  were  from  road  conductors — road  freight  conduc¬ 
tors  and  road  passenger  conductors  and  road  brakemen, 
and  also  road  flagmen.  (R.  426) 

Witness  continuing,  testified  he  checked  those  against 
the  record  of  the  carrier  and  made  up  a  statement,  and 
read  statement  into  record  as  to  how  it  was  compiled : 
“Case  R-290.  Signatures  affixed  to  petitions  as  well  as 
individual  cards,  authorizing  the  Brotherhood  of 
173  Railroad  Trainmen  to  act  as  representative,  under 
the  provisions  of  the  Railway  Labor  Act,  for  the 
handling  of  all  matters  pertaining  to  wages  and  working 
conditions  incident  to  employment  with  the  Pittsburgh  & 
Lake  Erie  Railroad  Company,  including  the  Lake  Erie  & 
Eastern  Railroad  Company,  have  been  compared  with 
names  of  employees  furnished  by  representatives  of  the 
carrier  to  determine  the  number  of  employees  in  each  class 
or  craft  of  service  who  signed  authorization  cards  or  peti¬ 
tions.  The  results  of  such  comparison  are  as  follows:” 
(R.  427) 

Witness  testified,  not  knowing  the  basis  on  which  the 
Board  would  order  the  employees  to  ballot  in  any  election 
that  may  be  held  in  the  future,  he  prepared  this  list  with 
the  classes  or  crafts  separated  as  they  were  separated  in 
previous  elections  held  by  this  Board,  and  following  that 
he  grouped  the  employees  as  they  were  grouped  in  the  ap¬ 
plication  for  the  Board’s  services  in  this  case;  that  is,  by 
placing  yard  foremen,  helpers,  and  switchtenders  all  in  one 
class  or  craft,  to  show  what  the  result  would  be  on  that 
basis  as  far  as  authorizations  were  concerned.  (R.  427-2S) 
Chairman  stated  that  on  the  petitions  he  noticed  that  the 
men  signed  them  variously  as  yard  foremen  or  yard  help¬ 
ers,  and  asked  witness  whether  he  followed  that  designa¬ 
tion  when  he  was  counting  them  for  the  purpose  of  his  ex¬ 
hibit,  and  witness  answered,  he  went  through  these  authori¬ 
zation  petitions,  and  described  the  method  he  followed.  (R. 
428) 
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Witness  read  note  at  the  bottom  of  table  (Board  Ex.  2), 
and  testified  that  in  making  up  the  number  of  employees 
eligible,  he  took  the  number  of  regularly  assigned  jobs, 
under  each  of  those  headings  and  added  to  them  the  number 
of  lnen  shown  on  the  carrier’s  list  who  performed  the  ma¬ 
jority  of  their  work  in  that  class  or  craft  during  the 

174  six  months  period  prior  to  December  31,  1936.  (R. 
429) 

A.  I  went  through  these  authorization  petitions  looking 
the  men  up  in  the  order  in  which  they  appeared  in  those  au¬ 
thorization  petitions  and  if  the  petition  indicated  the  men 
to  be  a  yard  foreman,  I  attempted  to  find  him  in  the  yard 
foremen’s  list  as  furnished  bv  the  carrier.  If  I  did  not  find 

V 

him  there  I  hunted  until  I  found  him  on  some  other  list  and 
in  a  great  many  instances,  the  title  of  the  men  on  the  peti¬ 
tion  did  not  correspond  with  the  title  of  the  men  on  the 
statement  furnished  by  the  railroad,  no  doubt  due  to  the 
shift  of  employees  from  one  class  to  another  between  the 
date  of  the  petition  and  the  date  used  by  the  railroad  in 
compiling  its  statement,  namely,  December  31,  1936. 

These  men,  in  so  far  as  the  men  from  the  common  extra 
board  are  concerned — those  who  were  allocated  into  the 
service  in  which  they  had  performed  more  days’  work — 
that  was  for  a  period  from  July  1  to  December  31,  1936, 
and  covered  the  full  period  rather  than  any  one  dav.  (R. 
428-429) 

Witness  testified  that  in  making  up  his  compilation  he 
made  a  pencil  memorandum  which  would  show  how  many 
men  in  these  crafts  were  regularly  assigned,  and  how  many 
were  allocations  due  to  a  majority  of  service,  and  the  Chair¬ 
man  stated  that  would  be  prepared  as  an  exhibit  and  filed 
later.  (R.  430) 

Witness  referred  to  other  records  showing  number  of 
men  assigned  on  December  31,  1936.  This  was  obtained  by 
witness  from  statement  in  files  of  Mediator  Harvey.  (R. 
431) 

The  Chairman  stated  that  this  statement  would  be  pro¬ 
duced.  (R.  432) 

175  Computation  offered  by  witness  Reed  on  yester- 
dav  was  marked  for  identification,  Board  Exhibit  2. 

(R.  434)  * 

Witness  H.  H.  Reed,  resuming,  testified: 
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Cross-examination 

(By  Mr.  Metzenbaum) 

These  authorization  certificates  were  filed  with  the  Board 
by  S.  R.  Harvey,  Assistant  President  of  B.  of  R.  T.  with 
letters  of  November  9,  1936,  received  November  11.  Board 
Exhibit  2  gives  the  date  as  of  December  31,  1936,  as  far  as 
the  statements  that  were  signed  bv  the  men  were  con- 
cernod.  Witness  checked  the  authorizations  against  the 
railroad  roster  or  list  as  of  December  31,  1936.  (R.  435) 

A  check  was  made  against  the  list  showing  the  assign¬ 
ments  as  of  December  31,  1936.  Witness  cannot  say  what 
the  result  would  have  been  on  some  other  basis.  (R.  436) 

Referring  to  the  first  column  of  the  statement,  headed 
“Number  of  Employees  Eligible”,  the  figures  shown  are 
based  upon  the  check  made  against  the  list  showing  the 
assignments  as  of  December  31,  1936.  Witness  does  not 
know  where  the  men  were  assigned  as  of  the  date  they 
signed  the  authorizations.  (R.  437) 

In  order  to  make  up  the  eligible  list,  the  witness  took  the 
men  regularly  assigned  to  the  several  crafts  as  of  Decem¬ 
ber  31,  1936,  and  added  thereto  the  names  of  those  men  not 
regularly  assigned  (or  extra  men)  who  had  spent  the  major 
portion  of  the  time  in  the  six  months  between  July  1  and 
December  31,  1936,  in  that  class  or  craft — not  the  majority 
of  the  total  time,  but  the  greatest  number  of  days  worked 
is  the  class  to  which  the  man  is  eligible.  (R.  442-43) 
176  In  some  instances  a  man  may  have  worked  in  as 
many  as  four  classes  of  service,  and  the  class  to 
which  allocated  might  not  have  been  the  majority  of  the 
service,  but  it  was  the  greatest  number  of  days — a  greater 
number  of  davs  than  he  worked  in  anv  other  service.  (R. 

443) 

Witness  questioned  by  Mr.  Hoover. 

Note  at  bottom  of  compilation  (Board  Exhibit  2)  read. 

Witness  testified  that  if  during  that  six  months  period  a 

man  worked  40  davs  as  a  brakeman  and  60  davs  as  a  con- 

»  * 

ductor,  he  would  then  have  performed  the  majority  of  his 
service  as  conductor  and  be  put  in  the  conductor  class.  (R. 

444) 

As  illustrative  of  a  case  where  witness  put  a  man  in  the 
conductor  class,  where  he  did  not  work  the  majority  of  the 
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time  as  a  conductor,  assuming  that  he  worked  100  days 
during  the  six  months  period,  40  days  as  road  conductor, 
30  days  as  a  yard  conductor,  and  30  days  as  road  brake- 
i  man,  he  would  be  allocated  to  the  class  of  road  conductor, 
because  he  performed  more  service  as  a  conductor,  al¬ 
though  he  had  not  performed  the  majority  of  his  service  as 
road  conductor.  If  a  man  worked  as  road  conductor,  as 
yard  conductor,  and  as  road  brakeman,  but  performed  the 
,  most  of  his  service  in  the  class  of  conductor,  although  not 
the  majority  of  his  service  in  that  class,  witness  put  him 
in  the  class  of  conductor.  (R.  445) 

In  those  circumstances  it  was  not  the  majority  of  the  ser¬ 
vice  that  established  the  question  of  the  class  into  which 
they  went.  It  would  be  the  majority,  if  he  were  in  two 
classes  of  service.  At  this  point  counsel  for  the  O.  R.  C. 

requested  that  the  witness  Reed  recompile  the  state- 
,  177  ment,  and  put  in  the  class  of  conductors  only  the 
men  who  performed  the  majority  of  their  service 
in  that  class.  The  Chairman  made  no  ruling  on  the  re¬ 
quest.  (R.  446) 

In  answer  to  questions  of  Assistant  President  Harvey, 
B.  of  R.  T.,  witness  testified : 

In  checking  these  authorizations,  if  witness  found  a  con¬ 
ductor  assigned  to  a  regular  position  as  such  on  December 
31,  1936,  he  checked  him  as  a  conductor.  Witness  checked 
ihim  in  accordance  with  the  assignments,  and  not  in  accor¬ 
dance  with  the  titles  shown  on  the  authorizations.  If  wit¬ 
ness  found  a  man  assigned  as  regular  freight  conductor  on 
December  31,  1936,  he  checked  him  as  a  regular  conductor, 
although  he  may  have  come  into  that  class  from  the  yard 
class  the  day  before.  In  compiling  the  regular  conductors, 
witness  gave  no  consideration  at  all  to  the  majority  of  ser¬ 
vice  that  might  have  been  performed  for  the  six  months 
previous,  so  far  as  the  regular  assigned  men  are  concerned. 
As  far  as  the  extra  men  are  concerned,  witness  is  not  sure 
that  any  of  these  are  recorded  who  worked  less  than  a  ma¬ 
jority  of  their  time  in  the  class  to  which  allocated.  Witness 
had  in  mind  classifying  the  men  in  accordance  with  the  ser¬ 
vice  in  which  they  rendered  the  most  days’  work.  He  is  not 
sure  that  there  is  any  instance  where  the  service  to  which 
a  man  was  assigned  was  not  the  majority  of  the  service, 
and  is  certain  that  there  are  very  few.  There  might  have 
been  one  and  there  might  not  have  been.  (R.  447) 
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That  is  exactly  the  method  followed  by  the  Board  in  the 
February  and  September  elections  of  1935.  By  that 

178  meaning,  we  assigned  extra  board  employees  to  the 
class  of  service  in  which  they  had  performed  the 

most  days’  work.  In  the  election  of  February,  1935,  the 
Board  divided  them  into  seven  crafts  for  voting.  Taking 
for  illustration,  a  road  conductor,  if  he  was  assigned  on  a 
particular  date  the  Board  fixed  him  as  a  road  conductor, 
regardless  of  when  he  came  into  that  class  from  another 
class.  (R.  448) 

When  the  vote  was  taken  for  yard  conductors  in  Septem¬ 
ber,  1935,  the  Board  determined  the  eligible  list  from  the 
men  who  were  regularly  assigned  as  yard  conductors  as  of 
a  certain  date.  In  the  election  in  September,  1935,  neither 
party  to  the  dispute  requested  that  the  extra  employees  be 
checked  to  determine  where  any  of  them  had  performed 
the  majority  of  their  service.  The  B.  of  R.  T.  representa¬ 
tive  did  desire  extra  men  who  had  worked  one  or  more  days 
as  a  yard  foreman  to  be  placed  on  the  list,  but  they  said 
merely  to  check  the  extra  men  to  find  where  they  had  per¬ 
formed  the  majority  of  their  service,  would  be  useless  be¬ 
cause  none  of  them  had  done  it.  Referring  to  the  footnote 
on  the  exhibit,  in  handling  the  men  from  the  common  extra 
list,  witness  allocated  them  in  accordance  with  the  major¬ 
ity  of  service  they  had  performed,  that  is,  he  did  that  with 
that  qualification.  The  thing  he  was  trying  to  do  was  to 
allocate  the  men  oft  the  common  extra  list  in  accordance 
with  the  class  in  which  they  had  served.  (R.  449) 

Witness  thinks  his  explanation  in  the  statement  is  in 
error  to  the  extent  that  he  has  no  way  of  telling  whether 
these  men  who  performed  service  in  various  classes 

179  came  from  the  extra  board  or  the  regular  crew.  He 
should  perhaps  have  made  reference  on  there  that 

these  extra  men  were  those  from  the  common  extra  board, 
and  also  those  who  replaced  men  on  their  own  crews.  Wit¬ 
ness  overlooked  that. 

In  answer  to  the  questions  of  the  Chairman,  the  witness 
testified  he  did  not  take  the  regular  assignments  as  of  De¬ 
cember  31  and  then  take  the  common  extra  board.  Perhaps 
he  made  a  misstatement  there,  looking  at  it  from  that  angle, 
because  the  service  of  extra  employees  furnished  by  the 
railroad  does  not  show  whether  they  came  from  the  extra 
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board  or  came  from  the  regular  crews.  It  shows  service 
performed  by  unassigned  men — that  is,  the  positions  in 
which  they  were  put.  Witness  understood  the  statement 
of  the  railroad  covered  this  latter.  If  that  is  not  true,  wit¬ 
ness  has  a  misunderstanding  of  the  nature  of  the  informa¬ 
tion  obtained  from  the  railroad.  It  was  witness’  under¬ 
standing  that  the  statement  showing  the  number  of  davs 
worked  by  each  employee  not  regularly  employed,  cov¬ 
ered  the  men  who  performed  service  from  the  regular  crew 
in  case  of  the  foreman  or  conductor  laying  off.  (R.  450-51) 
Board  Exhibit  Xo.  1  is  a  statement  furnished  by  carrier, 
entitled  as  follows: 

The  Pittsburgh  and  Lake  Erie  Railroad  Company 

Statement  showing  the  names  of  employes  in  train  and 
vard  service  who  were  not  regularlv  assigned  to  anv  posi- 
tion  on  December  31,  1936,  and  the  number  of  days  worked 
in  each  class  or  craft  of  service  during  six  months’  period 
July  1,  1936  to  December  31,  1936.  Predominant  service 
indicated  by  asterisk.  (R.  451) 

(The  list  of  names  is  nine  pages  long  and  need  not  be  in¬ 
cluded  here.) 

180  Whatever  that  statement  covered,  that  is  the  way 
the  people  were  allocated.  (R.  451) 

At  this  point  the  Chairman  inquired  of  H.  R.  Richardson, 
representative  of  the  carrier,  as  to  how  the  statement  of 
the  carrier  was  made  up,  and  after  Richardson  replied,  the 
Chairman  stated  it  was  understood  that  he  would  verify 
his  statement  from  the  records  of  the  carrier.  (R.  452-53) 
Witness  Reed,  resuming,  testified: 

He  thinks  it  might  be  well  to  clarifv  the  record  in  another 
particular.  In  view  of  the  information  obtained  from  Mr. 
Richardson,  it  is  the  view  of  witness  that  the  heading  on 
Exhibit  Xo.  2  is  proper  and  that  those  people  who  moved 
up  to  foreman  from  brakeman’s  position  are  already  on  the 
the  list  and  should  not  be  duplicated  by  taking  that  service 
into  account  on  the  extra  list.  (R.  453) 

In  answer  to  questions  of  Mr.  Hoover,  witness  testified 
that  he  considered  the  notation  on  the  carrier’s  statement, 
“Predominant  service  indicated  by  asterisk”,  and  classi¬ 
fied  the  employees  in  accordance  with  the  asterisk. 
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Referring  to  Board  Exhibit  2,  in  the  classification  of  road 
conductors,  number  of  eligible  employees,  sixty,  they  are 
all  regularly  assigned.  In  the  next  classification,  yard 
foremen  (conductors),  number  of  employees  eligible,  208, 
in  all,  of  that  number  198  were  regularly  assigned,  and  ten 
allocated  in  accordance  with  the  asterisk.  (R.  454) 

Witness  testified  as  to  individual  employees  shown  on 
the  list.  (R.  455-57) 

Witness  was  then  excused  until  he  prepared  an  additional 
statement.  (R.  45S) 

181  At  this  point  the  Chairman  introduced  in  evidence 
as  Board  Exhibit  4,  notices  sent  out  November  20, 

1936,  concerning  invocation  of  services  of  Board  bv  B.  of 
R.  T.  (R.  676) 

Witness  Reed,  recalled,  testified  that  he  compiled  a  new 
statement  which  shows  the  number  of  employees  eligible  of 
the  number  of  B.  of  R.  T.  authorizations  and  percent  of 
eligibles  who  signed  authorizations,  so  as  to  show  the  divi¬ 
sion  of  employees  between  regular  and  extra  employees, 
and  the  statement  was  received  in  evidence  and  marked 
Board  Exhibit  5.  Witness  prepared  statement  showing 
service  rendered  during  the  six  months  period,  July  1,  1936, 
to  December  31,  1936,  by  employees  working  off  the  com¬ 
mon  extra  board  who  did  not  render  majority  of  service  in 
any  single  class  or  craft,  and  who  were  allocated  to  class 
or  craft  in  which  they  performed  the  greater  number  of 
days’  service.  (R.  677) 

He  found  four  such  employees,  three  of  whom  were  on  the 
eligible  lists,  thus  far,  and  one  whose  predominant  service 
was  in  the  train  brakemen’s  class,  which  makes  him  ineli¬ 
gible,  provided  the  classes  or  crafts  are  on  the  same  basis 
as  the  previous  elections.  The  statement  produced  by  the 
witness  was  received  in  evidence  and  marked  Board  Ex¬ 
hibit  6. 

At  this  point  the  Chairman  stated  that  Mr.  Reed  had 
in  course  of  preparation  an  additional  statement,  which 
would  be  offered  and  marked  Board  Exhibit  7.  (R.  678-79) 

Board  Exhibit  7  headed:  “Statement  showing  the 
names  of  employees  in  train  and  yard  service,  P.  &  L.  E. 
R.  R.  Co.,  who  were  assigned  to  regular  positions  on 

182  December  31,  1936,  and  the  number  of  days  worked 
in  each  class  of  service  during  six  months’  period 


158 


ORDER  OF  RAILWAY  CONDUCTORS  ET  AL.  VS. 


July  1,  1936,  to  December  31,  1936.  Predominant  service 
indicated  by  asterisk.”  (R.  679) 

Comment  of  counsel  for  0.  R.  C.  regarding  statement, 
Board  Exhibit  7,  and  statement  of  Chairman  regarding 
same.  (R.  679) 

"Witness,  resuming,  testified  concerning  possible  errors 
on  the  statement  of  the  carrier  as  to  certain  individual  em- 
plovees  and  the  practice  of  the  mediators  in  making  up  the 
eligible  list.  (R,  680-82) 

He  stated  that  these  were  normal  errors  that  creep  into  a 
compilation  of  this  sort  and  that  they  were  corrected  by 
conference  between  the  representative  of  the  Board  and 
the  representatives  of  the  contesting  organizations.  (R. 
680-81) 

This  statement  will  contain  the  same  break-down  of  work 
performed  by  the  men  who  were  assigned  to  regular  posi¬ 
tions  on  December  31,  1936,  that  was  contained  in  the  first 
exhibit  filed  by  the  Board  showing  the  break-down  of  the 
extra  men.  When  this  other  statement  is  compiled  the 
Board  will  have,  and  the  record  will  show,  all  service  ren¬ 
dered  by  all  employees  in  train  service  by  craft  or  class. 
Each  man’s  predominating  service  will  be  shown  by  an 
asterisk.  (R.  683) 

With  reference  to  Board  Exhibit  5,  the  compilation  was 
based  upon  signatures  appearing  either  on  petitions  or 
on  individual  cards,  but  most  of  them  signed  individual 
authorization  cards.  A  few  conductors  did  sign  petitions 
but  whether  on  petition  or  individual  authorization  card 
thcv  were  all  checked  against  the  list  furnished  bv 
183  the  carrier.  I  would  say  practically  all  yard  fore¬ 
men  signed  petitions.  (R.  684-85) 

Witness  testified  further  concerning  the  statement  which 
he  is  preparing  (Board  Exhibit  7).  (R.  683-84) 

National  Mediation  Board  Exhibit  No.  5 

Case  R-290 

Signatures  affixed  to  petitions  as  well  as  individual  cards, 
authorizing  the  Brotherhood  of  Railroad  Trainmen  to  act 
as  representative,  under  the  provisions  of  the  Railway 
Labor  Act,  for  the  handling  of  all  matters  pertaining  to 
wages  and  working  conditions  incident  to  employment  with 
the  Pittsburgh  &  Lake  Erie  Railroad  Companv,  including 
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the  Lake  Erie  &  Eastern  Railroad  Company,  have  been 
compared  with  names  of  employees  furnished  by  represen¬ 
tatives  of  the  Carrier  to  determine  the  number  of  em¬ 
ployees  in  each  class  or  craft  of  service  who  signed  authori¬ 
zation  cards  or  petitions.  The  results  of  such  comparison 
(separately  for  assigned  and  unassigned  employees)  are  as 
follows : 


Number  of 

Class  or  Employees  Eligible 

Craft  of  Employees  Regular  Extra  Total 
Road  Conductors 


(Frt.  &  Psgr.) 

60 

0 

60 

Yard  Foremen 
(Conductors) 

198 

9 

207 

Yard  Helpers 
(Brakemcn) 

396 

243 

639 

Switch  Tenders 

2° 

0 

22 

Yard  Foremen,  Helpers 
Swell.  Tendon 

616 

Cl 

o 

Cl 

S68 

Percent  of 

Number  of  B.R.T.  Eligibles  who  signed 

Authorizations  B.R.T.  Authorizations 


Regular 

Extra 

Total 

Regular 

Extra 

Total 

34 

0 

34 

56.67 

56.67 

122 

4 

126 

61.61 

44.44 

60.58 

305 

155 

460 

77.02 

63.78 

71.99 

20 

0 

20 

90.91 

90.91 

447 

159 

606 

72.56 

64.00 

69.82 

Note:  Column  showing  number  of  employees  eligible  includes  those  employees  who 
were  regularly  assigned  to  positions  in  the  respective  classes  or  crafts  on  December  31, 
1936;  also  those  employees  who  were  working  off  the  Common  Extra  Board  and  performed 
one  or  more  days  service  during  period  July  J,  1936,  to  December  31,  1936,  such  cm- 
1S4  ployees  being  allocated  to  the  respective  classes  or  crafts  on  basis  of  predominant  ser¬ 
vice. 

Prepared  in  T&S  Div.,  N.M.B.  July  28,  1937 

National  Mediation  Board  Exhibit  No.  6 

Case  R-290 

Statement  showing  service  rendered  during  six  months 
period  July  1,  1936,  to  December  31,  1936  by  employees  of 
Pittsburgh  &  Lake  Erie  Railroad  Company,  including  the 
Lake  Erie  &  Eastern  Railroad  Company,  working  off  Com¬ 
mon  Extra  Board,  who  did  not  render  majority  service  in 
any  single  class  or  craft  and  who  were  allocated  to  class  or 
craft  in  which  they  performed  the  greater  number  of  days 
of  service. 


Total 


Passenger 

Assistant 

Freight 

Yard 

Passenger  Freight 

Yard 

Day 

Name  Conductor 

Conductor 

Conductor 

Conductor 

Trainman  Trainman 

Trainman 

Service 

Ames,  K.  M. 

28 

57 

8 

63* 

152 

Knight,  J.  R. 

8 

35 

43 

61* 

147 

Mihalco,  John 

2 

32 

37 

62* 

133 

Tissue,  O.  C. 

19 

25 

61* 

51 

156 

•Predominant  service  under  above  grouping. 

NOTE:  Should  Yard  Conductors,  Yard  Trainmen  and  Switch  Tenders  be  determined 
to  be  one  class  or  craft,  then  Mr.  0.  C.  Tissue  would  become  eligible  to  vote  in  the  com¬ 
bined  class  or  craft  of  yard  employees.  No  other  employees  would  require  reclassification. 

Prepared  in  T&S  Div.,  N.M.B.,  July  28,  1937 
Source  of  Information — Carrier  records. 
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William  R.  Dawson  called  as  a  witness  by  the  0.  R.  C., 
testified: 

Lives  in  Monessen,  Pennsylvania.  Yard  eonduc- 

185  tor  on  P.  &  L.  E.  Went  to  work  for  that  railroad 
September  8,  1914.  Present  occupation,  yard  con¬ 
ductor,  Monessen  yard.  Has  been  yard  conductor  since 
August  25,  1934.  Was  hired  as  yard  brakeman,  promoted 
to  yard  conductor  in  1915.  (R.  519-20) 

Witness  stated  that  he  worked  on  the  Pennsylvania  Rail¬ 
road  from  1906  to  1914,  and  during  that  time  the  Cleveland 
Compact,  or  at  least  the  same  rule  as  is  now  termed  the 
Cleveland  Compact  was  in  effect.  (R.  529-30) 

Carl  F.  Dando  called  as  a  witness  by  the  O.  R.  C.,  testi¬ 
fied: 

Lives  in  Newell,  Pennsylvania.  Is  employed  as  brake- 
man  in  the  irregular  pool  freight  service  on  the  road.  (R. 
555)  Was  hired  as  brakeman  on  the  P.  &  L.  E.  on  August 
17,  1922.  Promoted  to  flagging  and  yard  foreman  some 
time  in  November,  the  latter  part  of  1923,  and  about  a  year 
after  his  employment.  Promoted  to  road  conductor  some 
time  in  December,  1924.  Has  worked  there  continuously 
in  the  yard  and  on  the  road.  (R.  556) 

S.  J.  Hydosky  called  as  a  witness  by  the  O  R..  C.,  testi- 
field: 

Lives  in  Pittsburgh,  brakeman  in  the  yard  of  the  P.  & 
L.  E.,  Pittsburgh  district,  at  the  34th  Street  Yard.  Went 
to  work  as  a  brakeman  on  June  16, 1920,  promoted  January 
4,  1922;  later  promoted  to  road  conductor.  Never  pro¬ 
moted  to  passenger  conductor.  Now  employed  as  yard 
brakeman.  (R.  566-67) 

Has  been  in  Pittsburgh  Yard  since  1930,  is  now  a  regu¬ 
larly  assigned  brakeman  in  that  yard  and  was  so  employed 
in  October,  1936.  (R.  568) 

186  Frank  J.  Williams  called  as  a  witness  for  O.  R.  C., 
testified: 

Lives  in  Grand  Rapids,  Michigan.  Vice  President  of 
O.  R.  C.  Furloughed  employee  of  Pere  Marquette  Railroad. 
Went  to  work  for  railroad  in  1900,  and  gives  experience  as 
employee  of  railroad.  In  1920  elected  General  Chairman 
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of  General  Committee  of  0.  R.  C.  Elected  Vice  President, 
0.  R.  C.,  in  1931,  and  has  been  Vice  President  ever  since. 
(R.  572-73) 

In  the  course  of  the  experience  of  witness  in  railroad  ser¬ 
vice  and  as  General  Chairman  and  Vice  President  of  the 
O.  R.  C.,  he  has  familiarized  himself  with  the  distinguish¬ 
ing  characteristics  between  the  craft  or  class  of  conductors 
and  that  of  brakeman  or  flagmen.  (R.  573-74) 

Stating  what  are  the  distinguishing  characteristics  be¬ 
tween  the  two  crafts  or  classes — the  distinction  as  between 
conductor  and  brakeman,  ever  since  the  first  contract  was 
made  on  any  railroad  was  well  defined  by  the  rates  of  pay 
that  appeared  in  the  schedules  or  the  contracts  which  are 
made  between  them.  There  is  a  differential  in  the  rates  of 
pay  between  conductor,  brakeman  and  flagman,  both  in  road 
service  and  yard  service. 

Stating  other  distinguishing  characteristics  between  those 
two  classes  or  crafts,  a  conductor,  in  charge  of  a  road  train 
or  in  yard,  either,  is  in  a  supervisory  capacity.  A  brake- 
man  or  helper  in  yard  service  is  subordinate  to  the  orders 
and  instructions  of  the  conductor.  The  conductor  super¬ 
vises  the  work  and  the  brakemen  and  helpers  are  put  on  the 
crew  to  help  him  do  the  work  that  is  required  of  him 
187  by  the  carrier.  (R.  574-75)  It  is  not  possible  for 
the  conductor  to  do  all  of  the  work  alone,  and  he  is 
given  this  extra  help  in  order  to  do  the  work. 

The  book  of  rules  that  each  employee  signs  up  for,  when 
he  enters  the  employment  of  a  railroad,  prescribes  the  du¬ 
ties  of  the  conductor;  also  the  duties  of  the  yard  helper  or 
brakeman,  and  they  are  subject  to  the  orders  or  instruc¬ 
tions  they  receive  from  the  conductor,  and  he  is  held  re¬ 
sponsible  for  carrying  out  the  orders  of  the  carrier;  in 
other  words,  when  a  conductor  goes  out  with  a  train  he 
may  have  different  commodities  worth  a  great  many  thou¬ 
sands  of  dollars  and  the  carrier,  of  course,  is  anxious  that 
that  cargo  reach  destination  safely  and  they  lay  down  spe¬ 
cified  rules  that  the  conductor  must  be  governed  by.  In 
handling  that  train  the  conductor  is  responsible  for  car¬ 
rying  out  these  rules.  The  brakemen  are  subject  to  his 
orders  while  out  on  the  road.  (R.  575) 

That  is  true  in  the  yard  also.  (R.  575) 
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Stating  what  other  distinguishing  characteristics  there 
are,  well,  the  rate  of  pay  denotes  and  establishes  a  higher 
basis  for  a  conductor  and  the  man  in  charge  of  a  yard  en¬ 
gine,  because  of  the  fact  he  is  charged  with  responsibilities 
and  he  has  to  fit  himself  in  coming  up  through  the  ranks  of 
brakeman  and  yard  helper — he  has  to  fit  himself  for  the  po¬ 
sition  of  conductor  if  he  is  ever  going  to  obtain  the  rates  of 
pay.  (R.  575-76) 

In  other  words,  the  conductor’s  position  is  superior  to 
that  of  brakeman  and  flagman,  because  he  is  charged  with 
the  responsibility  not  only  of  his  own  actions,  but  the  con¬ 
ductor  is  held  responsible  for  the  actions  of  his  help, 
1SS  such  as  the  brakeman  or  yard  helper.  (R.  576) 

In  almost  all  schedules — I  would  not  say  all,  but 
practically  all  of  them — there  are  rules  known  commonly 
as  the  run-around  rule  and  call  and  cancel  rule.  That  is 
paid  as  an  arbitrary,  measured  in  hours  or  miles  where  no 
service  is  performed. 

What  we  call  a  run-around  is  a  case  where  a  man  by  rea¬ 
son  of  his  seniority  standing,  is  entitled  to  be  called  to  per¬ 
form  a  given  service,  but  another  man  junior  to  him  is 
called  in  his  place.  (R.  577) 

In  cases  of  that  kind,  assuming  that  the  man  who  is  run 
around  has  been  called  for  conductor’s  service,  he  would 
be  paid  the  number  of  hours  or  the  number  of  miles  pre¬ 
scribed  in  the  conductors’  schedule,  provided  he  was  called 
as  a  conductor.  Assuming  he  was  called  for  service  as  a 
brakeman  but  was  run  around,  in  that  case  he  would  bo 
paid  the  brakemen’s  rates  for  the  number  of  hours  or  num¬ 
ber  of  miles  prescribed  in  the  schedule. 

The  distinguishing  characteristics  as  to  which  witness 
has  testified  were  recognized  as  in  force  prior  to  1926  Rail¬ 
way  Labor  Act,  and  the  June  21,  1934  Amendment  of  that 
Act.  They  have  been  recognized  since  agreements  have 
been  written  between  the  organizations  and  the  railroad 
companies.  (R.  577) 

As  to  whether  there  is  any  conflict  of  interest  between  the 
class  or  craft  of  conductors  and  the  class  or  craft  of  brake- 
men  or  flagmen,  selfishness  plays  a  great  part  in  the  make¬ 
up  of  mankind,  and  so  long  as  the  senior  class — conduc- 
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tors — have  something  that  the  junior  conductor 

189  wants,  there  will  be  a  conflict  of  interest,  because 
self-preservation  is  the  first  law  of  nature. 

As  to  whether  when  I  said  “junior  conductor”,  I  meant 
a  man  who  is  a  brakeman,  I  mean  as  long  as  the  senior 
craft  has  something  that  the  junior  craft  wants,  and  that 
is  seniority  and  the  rates  of  pay,  there  will  be  a  conflict  of 
interest  as  long  as  that  exists;  and  in  many  ways,  if  the 
senior  organization,  known  as  conductors — the  senior  craft 
I  mean,  or  class — if  they  were  not  permitted  to  legislate  for 
themselves  and  have  their  own  self -autonomy,  it  would 
mean  that  their  seniority  would  be  impaired;  their  rates  of 
pay  would  be  impaired  by  reason  of  the  fact  that,  if  the 
junior  craft  or  class  had  the  right  to  represent  the  senior 
class  or  craft,  by  reason  of  the  fact  that  the  junior  craft  or 
class  outvotes  the  senior  craft  or  class  by  almost  three  to 
one,  so  that  the  junior  class  or  craft,  by  reason  of  the  fact 
of  the  numerical  supremacy;  also  by  their  desire  to  ob¬ 
tain  seniority  that  would  entitle  them  to  a  higher  rate  of 
pay,  would  naturally  influence  them  to  tear  down  the  con¬ 
ditions  for  the  senior  men  in  order  to  build  up  their  condi¬ 
tion  for  the  junior  craft.  I  think  that  is  human  nature. 
(R.  578-79) 

Witness  is  familiar  with  the  fact  that  on  the  P.  &  L.  E. 
there  is  a  differential  between  the  pay  of  freight  conductors 
and  freight  brakemen.  Freight  conductor’s  rate  for  100 
miles  is  $6.62,  and  brakeman,  $5.20,  or  a  differential  of 
$1.42.  In  passenger  service  the  differential  is  that  passen¬ 
ger  conductor’s  rate  is  $7.20  per  day  and  brakeman ’s,  $5.05, 
or  a  difference  of  $2.15  per  day.  (R.  579) 

190  There  is  a  conflict  of  interest  between  the  two 
crafts  with  respect  to  mileage  limitations,  and  wit¬ 
ness  testified  as  to  such  conflict,  and  his  experience  in  ne¬ 
gotiating  schedules  and  agreements  covering  mileage  limi¬ 
tations.  (R.  580-81) 

As  to  whether  there  is  a  conflict  of  interest  with  respect 
to  the  exercise  of  seniority  by  the  men  in  the  selection  of 
runs  or  the  performance  of  their  services,  seniority  is  the 
most  valuable  thing  that  a  man  may  have.  If  anything  is 
done  to  prevent  a  man  from  exercising  his  seniority,  it 
takes  away  from  him  not  only  his  earning  power,  but  his 
right  to  choose  certain  runs.  In  many  instances,  over  the 
countrv,  conductors  are  operating  on,  say,  a  certain  num- 
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ber  of  runs.  They  operate  in  a  certain  manner.  Certain 
conductors  are  assigned  to  certain  runs,  while  the  brake- 
ment  operate  in  pool  service,  first-in,  first-out. 

Now,  the  reason  for  that  is  that  the  conductors  feel  that 
men  who  have  worked  a  major  porition  of  their  mature  life 
on  night  runs — they  feel  when  their  seniority  entitles  them, 
as  conductor,  to  a  daylight  run — possibly  a  faster  train 
with  less  work — they  feel  they  are  entitled  to  operate  on 
that  run  and  the  representatives  of  the  conductors  feel  that 
that  theory  is  sound,  while  the  junior  group — the  men  who 
have  not  worked  the  majority  of  their  life  and  have  most 
of  their  lives  in  front  of  them — thev  feel  because  thev  might 
get  a  little  better  lav-over  that  thev  would  rather  run  first- 
in,  first-out,  and  the  representatives  of  that  group  provide 
that  means  of  operating  those  runs. 

Now,  if  the  representatives  of  the  junior  group,  or 
191  the  predominant  group,  had  the  right  to  represent 
the  senior  group,  it  goes  without  saying  that  they 
would  take  awav  from  the  senior  men,  bv  reason  of  the  fact 
that  they  are  outvoted  two  to  one  anyway  in  passenger  ser¬ 
vice — it  would  take  away  the  privileges  that  now  obtain 
with  the  senior  men.  (R.  581-82) 

The  conflict  of  interest,  as  I  said  to  start  with,  because 
of  the  makeup  of  human  mankind,  so  long  as  the  senior 
group  has  the  right,  as  laid  down  in  the  Railway  Labor  Act 
as  amended,  to  choose  their  own  representatives,  they  will 
be  able  to  control  their  own  interests.  (R.  582) 

In  this  very  ease,  having  my  attention  directed  particu¬ 
larly  to  Article  26  (b)  of  the  schedule  and  the  interpreta¬ 
tion  of  that  Article,  that  does  represent  a  clear  conflict  of 
interest  as  to  whether  one  or  the  other  rule  should  be  in 
effect  on  this  railroad.  Men  who  hire  out  with  a  railroad 
company  will  practically  all  hire  out  in  the  same  class. 

Thev  hire  out  as  brakemen.  Thev  earn  senioritv  as  brake- 
•  *  %* 

men.  That  senioritv’  is  never  taken  awav  from  a  man,  and 
rightfully  so.  Later  on,  in  his  work  on  the  railroad,  he  is 
promoted  to  conductor.  That  does  not  have  any  effect  on 
his  rights  that  he  earns  as  a  brakeman.  He  accumulates 
those  rights  as  long  as  he  works  for  the  railroad;  in  other 
words,  the  braking  rights  remain  the  same  and  accumulate 
as  he  goes  along.  (R.  583) 
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Article  26  (b)  in  the  agreement  of  November  17, 1936  and 
the  interpretation  thereof,  represents  a  clear  case  of  con¬ 
flict  of  interest  between  the  craft  or  class  of  conductors  and 
and  the  craft  or  class  of  brakemen  on  this  railroad.  (R. 
584-86) 

192  Each  represents  a  conflict  of  interest  because  the 
junior  group  is  trying  to  get  something  that  the 

senior  group  has.  It  would  be  to  the  interest  of  the  junior 
group  to  confine  conductors  to  jobs  in  the  conductor  class, 
because  it  would  permit  the  junior  man  to  remain  on  good 
runs  as  brakeman,  while  the  conductors  would  be  forced 
to  exercise  their  rights  on  poor  runs,  and  travel  over  vari¬ 
ous  sections  of  the  railroad,  instead  of  remaining  in  one 
district.  (R.  587) 

In  answer  to  the  questions  of  the  Chairman,  the  witness 
testified,  it  is  true  that  the  seniority  rules  as  originally 
drafted  required  a  man  to  follow  his  seniority  wherever 
it  took  him.  There  are  such  rules,  but  they  are  not  on  all 
railroads.  There  is  such  a  rule  requiring  a  man  to  do  that, 
but  on  those  railroads,  the  railroad  is  zoned  in  a  manner 
whereby  the  conductors  do  not  have  to  leave  their  homes 
to  act  as  conductors,  or  to  serve  as  conductors;  in  other 
words,  they  have  to  exercise  their  rights  on  any  jobs  that 
their  seniority  might  entitle  them  to,  within  the  particular 
zone.  (R.  587-88) 

Witness  would  not  say  it  was  a  general  practice  that  the 
contracts  were  originally  drawn  to  make  a  man  follow  his 
seniority  wherever  it  took  him.  On  the  P.  &  L.  E.  he  is 
quite  sure  that  was  never  in  effect.  There  are  some  rail¬ 
roads  that  require  a  man  to  exercise  rights  in  the  seniority 
district,  wherever  he  held  rights,  but  later  in  those  places, 
when  it  was  found  a  hardship  on  a  conductor  to  go  from 
place  to  place  and  not  have  his  home  life,  they  zoned  the 
railroad.  Witness  thinks  that  so  long  as  extra  conductors 
are  available  to  fill  vacancies,  the  railroads  are  not  inclined 
to  impose  a  hardship  on  the  conductors.  (R.  588-89) 

193  It  was  the  representatives  of  the  junior  men  that 
made  it  hard  to  control  that  situation,  because  they 

complained  about  it.  They  wanted  conductors  required  to 
exercise  their  rights  wherever  they  held  seniority.  Wit¬ 
ness  would  not  lay  that  on  the  railroads,  because  so  far  as 
thev  are  concerned,  so  long  as  conductors  are  provided, 
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and  they  have  enough  conductors,  they  are  not  inclined  to 
force  a  man  from  one  point  to  another.  (R.  589) 

In  answer  to  questions  of  counsel  of  O.  R.  C.,  witness 
testified,  it  is  in  the  interest  of  the  brakemen  to  have  the 
conductors  required  to  exercise  seniority  rights,  and  to  go 
to  any  place  on  the  road  where  the  job  was  open,  where  they 
could  exercise  their  rights  as  conductors.  The  reason  for 
that  was  that  if  the  junior  group,  the  brakemen,  could  have 
the  conductors  required  to  leave  home  and  leave  their  jobs 
that  they  held  as  brakemen,  it  would  permit  the  junior,  or 
brakemen  class,  to  hold  the  jobs  at  home  and  drive  the  older 
men  away  from  home.  That  is  the  reason  why  the  junior 
class  wanted  to  force  the  senior  men,  the  conductors,  to 
exercise  their  rights  and  go  elsewhere  and  thus  provide 
jpbs  at  home  for  the  younger  men.  This  would  leave  a 
job  at  home  in  the  brakeman’s  class  that  the  senior  man, 
the  conductor,  could  enjoy  if  he  was  not  required  to  go  to 
some  distant  point  and  exercise  his  right  as  a  conductor. 
(R.  590-91) 

Witness  is  familiar  with  the  Cleveland  Compact  which 
was  agreed  to  on  August  22,  1919.  Prior  to  the  Cleveland 
Compact  being  agreed  to,  it  was  a  fact  that  on  many  roads 
in  the  United  States  the  men  were  not  required  to 
194  leave  home  and  exercise  their  seniority  rights  on 
other  points  on  the  railroad. 

At  this  point  the  attention  of  the  witness  was  called  to 
Article  II,  paragraphs  (e)  and  (f),  of  the  Cleveland  Com¬ 
pact,  and  he  testified  the  portions  of  the  two  paragraphs 
just  read  would  require  a  man  to  leave  home  and  exercise 
his  seniority  rights.  (R.  591-92) 

The  Cleveland  Compact  is  the  first  written  document  be¬ 
tween  the  organizations  that  witness  has  knowledge  of  that 
ever  required  a  man  to  leave  home  to  exercise  his  rights  as 
a  conductor.  Under  that  agreement,  if  the  railroad  was  not 
zoned  lie  would  have  to  go  to  any  part  of  the  railroad,  and 
the  greatest  trouble  that  the  Cleveland  Compact  brought 
about  in  connection  with  the  representatives  of  the  junior 
men  and  zoning  of  these  properties — and  that  called  for 
a  joint  action  with  the  two  general  chairmen — in  zoning 
these  properties,  the  representatives  of  the  brakemen  class 
wanted  to  make  the  zones  over  the  entire  district  where 
the  man  held  his  rights  in  order  that  the  senior  man  would 
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have  to  go  away  from  home  and  give  the  junior  man  the 
privilege  of  working  at  home.  There  was  very  much  of  a 
conflict  of  interest  between  the  two  crafts  on  the  adoption 
of  zones  on  the  railroads,  and  on  many  railroads  they  could 
never  get  together  on  the  zones.  (R.  592-93) 

The  senior  class  took  the  position  that  a  zone  should  be 
of  runs  that  operated  out  of  where  the  man  lived — not 
where  he  lived,  but  at  the  terminal.  As  a  matter  of  human 
nature,  it  is  a  fact  that  if  the  junior  men  obtained  the  rep¬ 
resentation  so  as  to  control  the  rights  of  the  senior  men, 
the  junior  men  would  attempt  to  make  agreements 
195  in  their  own  interests,  and  against  the  interests  of 
the  senior  men,  and  they  would  abridge  the  rights  of 
the  senior  men.  (R.  593) 

Cross-Examination 

Referring  to  my  testimony  as  to  whether  the  Cleveland 
Compact  imposed  an  unfair  burden  upon  the  senior  con¬ 
ductors,  1  do  not  think  I  answered  in  that  manner.  I  was 
asked  the  question,  if  I  remember  aright,  if  that  involved 
a  conflict  of  interest  by  the  two  groups  getting  together  and 
trying  to  zone  these  railroads,  and  I  answered  that  it  did. 
(R,  593-94) 

I  did  say  that  it  forced  a  conductor  to  go  away  from 
home,  and  I  said  that  was  abridging  his  seniority  rights. 
Article  26  (b)  of  the  schedule  of  the  O.  R.  C.  of  November 
17,  1936  (B.  of  R.  T.  Ex.  10)  does  not  bring  about  exactly 
the  same  result  as  I  read  it.  The  Cleveland  Compact  went 
much  further  than  this  Article  26  (b)  does.  (R.  594-95) 
This  article  says  that  each  man  will  be  entitled  to  take 
any  job  held  by  any  junior  man  in  the  conductor’s  class  or 
ticket  collector’s  or  yard  conductor’s  or  vard  foreman’s. 
It  says  he  would  be  entitled  to  take  that  job.  It  does  not 
say  he  must  take  that  job.  A  portion  of  Article  26  (b),  0. 
R.  C.  schedule,  November  17,  1936,  read  to  witness,  and  he 
testified  that  is  the  part  to  which  he  is  referring  as  using 
the  word  “entitled”.  (R.  595) 

There  was  then  read  to  the  witness  the  following  lan¬ 
guage  from  Rule  26  (b), 

“and  must  exercise  his  seniority  to  some  run  or  job  be¬ 
fore  resuming  duty”, 
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and  witness  answered  that  he  must  exercise  his  seniority, 
but  what  seniority?  As  witness  interprets  that  lan- 

196  guage,  he  does  not  think  it  may  force  a  conductor  out 
of  the  district  in  which  he  lives.  (R.  596) 

The  language  saying  he  must  exercise  his  seniority,  does 
not  sav  his  conductor's  seniority,  and  of  course  it  would 
mean  anv  seniority  that  he  has.  He  must  exercise  his  sen- 
iority  to  some  run  or  job  before  resuming  duty;  that  is  to 
say,  he  must  say  what  he  is  going  to  take  before  he  goes  to 
work.  (R.  596-97) 

Now,  that  would  be  my  interpretation  of  the  language. 
Hoiwever,  I  understand  that  in  order  to  clarify  this  lan¬ 
guage  and  make  that  plain,  the  committee  representing  the 
conductors  interpreted  or  endeavored  to  get  an  understand¬ 
ing  in  the  wav  of  this  rider  that  is  on  here.  Witness  was 
testifying  about  conflict  of  interest  between  road  conductors 
and  road  brakemen  and  was  not  of  the  mind  that  road 
brakemen  were  in  the  invocation  in  this  case.  (R.  597) 
Witness  thinks  that  is  right.  Witness’  answer  was  as  to 
the  general  policy  between  the  two  crafts,  and  he  was  not 
speaking  wholly  about  the  P.  &  L.  E.  (R.  597-98) 

Witness  understands  that  the  witness  Faulkner  and  the 
witness  Herring  both  testified  that  in  one  and  the  same  ex¬ 
amination  yard  brakemen  or  helpers  are  promoted  to  road 
flagmen  and  to  yard  conductors.  (R.  598) 

It  is  not  a  fact  that  on  the  P.  &  L.  E.  the  junior  conduct¬ 
ors  who  are  in  the  same  class  or  craft  as  senior  conductors 
have  the  outstanding  and  numerical  strength  as  against 
senior  conductors.  Witness  would  not  say  that  there  is  any 
comparison  because  of  the  fact  that  the  men  working 

197  as  conductors — that  is  what  I  mean  when  I  say  the 
conductor  craft;  I  mean  conductors  working  as  such 

and  I  do  not  mean  men  who  have  been  promoted  but  work¬ 
ing  in  the  brakeman’s  or  helpers’  class.  Witness  did  speak 
of  the  fact  that  selfishness  is  one  of  the  cardinal  rules  of 
human  nature,  and  that  it  plays  a  part  in  the  conflict  of  in¬ 
terest.  (R.  599-600) 

When  counsel  said  witness  spoke  of  senior  conductors, 
witness  spoke  of  men  employed  as  conductors  who  were 
senior  to  the  men  employed  as  brakemen.  He  did  not  speak 
of  senior  conductors.  (R.  600) 
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He  said  senior  men  employed  as  conductors.  There  is  not 
any  conflict  of  interest  between  the  conductors  and  the 
conductors,  as  long  as  they  are  left  to  regulate  their  own 
affairs,  because  they  will  work  it  out  all  right,  but  when — 
I  said  this:  When  the  junior  craft  or  brakemen,  which 
outnumbers  the  senior  class  of  men  who  are  conductors, 
are  permitted  to  vote  in  the  election  as  to  representation, 
they  would,  of  course,  outvote  men  who  are  employed  as 
conductors.  Witness  wants  that  answer  to  stand  as  his 
carefully  planned  reply. 

There  is  no  mileage  rule  on  the  P.  &  L.  E.  at  the  present 
time.  Witness  does  not  think  there  is  any.  He  is  not  sure 
whether  there  has  been  a  mileage  limitation,  but  not  lately. 
There  are  railroads  in  the  United  States  where  the  0.  R.  C. 
represents  both  road  conductors  and  road  brakemen.  (R. 
601-2) 

William  David  Johnson  called  as  a  witness  by  0.  R  .C., 
testified: 

Vice  President,  0.  R.  C.  Furloughed  railroad  employee. 

Entered  service  of  Hamlin  &  St.  Jo.  Railroad  as 
198  brakeman  on  October  18,  1898.  (R.  602) 

Gives  his  experience  in  railroading.  (R.  603-5) 

Elected  Vice  President,  0.  R.  C.,  May,  1931,  effective 
August  1,  1931,,  and  has  been  Vice  President  ever  since. 
During  his  service  as  Vice  President  of  the  O.  R.  C.,  has 
participated  in  the  negotiation  and  consummation  of  sched¬ 
ules  on  various  railroads.  (R.  605) 

Witness  testified  that  during  his  railroad  experience  and 
his  service  as  Vice  President  of  the  0.  R.  C.,  has  read  lit¬ 
erature  and  studied  records  and  documents  pertaining  to 
the  classification  of  men  in  railroad  operations,  and  is  fa¬ 
miliar  with  the  distinguishing  characteristics  between  the 
class  or  craft  of  conductors  and  the  class  or  craft  of  brake- 
men. 

Stating  some  of  the  distinguishing  characteristics,  wit¬ 
ness  testified  the  duties  of  a  conductor,  yard,  road  and 
passenger  service,  are  supervisory.  He  has  charge  of  the 
train  and  his  duties  require  that  he  supervise  the  move¬ 
ments  of  the  train  while  in  his  charge  and  the  brakemen 
are  under  his  supervision  and  are  subject  to  his  instruc¬ 
tions.  Likewise,  outside  of  the  mechanical  handling,  he 


170 


ORDER  OF  RAILWAY  CONDUCTORS  ET  AL.  VS. 


supervises,  to  a  certain  extent,  the  movements  of  the  engine 
crew  so  far  as  it  pertains  to  the  actual  operation  of  the 
train. 

He  is  held  responsible  for  the  observance  of  the  rules — 
operating  rules — of  all  those  who  are  under  his  supervision 
or  direction.  (R.  606) 

Stating  some  other  distinctions  between  the  two  classes 
or  crafts,  well,  the  rates  of  pay  are  very  pronounced  for  the 
reason  that  we  have  always,  based  on  the  service  require¬ 
ments  and  responsibilities,  maintained  a  differential 
199  in  the  rates  of  pay  for  a  conductor  over  that  of  a 
brakeman  in  all  classes  of  service.  There  is  abso¬ 
lutely  a  difference  in  the  kind  of  work  that  the  men  in  the 
two  classes  or  crafts  are  called  upon  to  do.  As  to  whether 
there  are  other  distinctions,  well,  of  course,  as  has  been 
stated  before,  the  question  of  promotion,  which  is  regulated 
by  seniority,  naturally  characterizes  the  employment  in 
train  service.  What  I  have  said  does  apply  to  both  road 
and  yard  service.  (R.  607) 

Witness  has  before  him  an  agreement  entitled,  “Agree¬ 
ment  Between  the  Baltimore  and  Ohio  Railroad  Company 
and  Its  Trainmen  and  Yardmen,  Taking  Effect  November 
1,  1899  ’  \ 

This  agreement  was  signed  by  the  chairman  of  the  Gen¬ 
eral  Committee  of  the  B.  of  R.  T.,  representing  the  em¬ 
ployees.  Said  agreement,  in  part,  provides: 

Conductors,  per  day,  $2.52 
Brakemen,  per  day,  $2.00 
Conductors,  per  night,  $2.62. 

Brakemen,  per  night,  $2.04  (R.  608) 

Witness  testified,  it  will  be  noted  that  the  differential 
in  the  rate  of  pay  is  due  to  the  greater  requirements  and 
responsibilities.  (R.  608) 

In  addition,  a  separate  agreement,  effective  March  1, 
1900,  was  entered  into  between  the  Baltimore  and  Ohio 
Railroad  Company  and  its  employees  working  as  conduc¬ 
tors  in  road  service.  This  agreement  covered  the  rates  of 
pay  and  rules  for  conductors,  both  passenger  and  freight, 
and  was  signed  by  the  chairman  of  the  General  Committee 
of  the  O.  R.  C.,  representing  the  employees. 
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Witness  has  before  him  a  compilation  of  Rules  and  Rates 
of  Pay  of  Train  and  Yard  Service  on  the  Principal  Rail¬ 
roads  of  the  United  States,  Canada  and  Mexico, 

200  compiled  by  E.  E.  Clark  and  P.  II.  Morrisey,  pub¬ 
lished  in  1900.  E.  E.  Clark  is  a  former  President  of 

the  0.  R.  C.  and  P.  H.  Morrisey  was  Grand  Master  of  the 
B.  of  R.  T.  (R.  609) 

Mr.  Clark  was  for  a  considerable  time  a  member  of  the 
Interstate  Commerce  Commission.  Referring  to  page  171, 
showing  the  classifications  on  the  P.  &  L.  E.,  it  identifies  the 
different  crafts  and  classes  and  quotes  the  rates  of  pay. 

1.  Passenger  Service.  Conductors,  £3.40  per  day,  136 
miles  or  less,  10  hours  or  less;  overtime  34  cents  per  hour. 
Excess  mileage,  2V->  cents  per  mile.  (R.  610-11) 

Train  baggagemasters,  $2.05  per  day.  Same  mileage; 
same  hours;  overtime,  201/i>  cents  per  hour;  excess  mile¬ 
age,  1V>  cents  per  mile. 

Passenger  brakemen,  $1.80  per  day;  same  mileage;  same 
hours,  overtime,  18  cents  per  hour;  excess  mileage,  1.3 
cents  per  mile.  (R.  610-11) 

2.  Through  Freight.  In  through  freight  service  between 
points  designated.  Conductors,  $2.80;  flagmen,  $2;  brake- 
men,  $1.90  per  trip;  day’s  work,  10  hours;  overtime,  con¬ 
ductors,  30  cents  an  hour,  flagmen  and  brakemen,  20  cents 
an  hour.  (R.  611) 

3.  Wav  Freight.  All  wav  freight  conductors  to  receive 
$3.50  per  day,  12  hours  or  less  to  constitute  a  day’s  work, 
all  over  12  hours  to  be  paid  30  cents  per  hour. 

All  way  freight  flagmen  and  way  freight  brakemen  to  re¬ 
ceive  $2.50  per  day,  12  hours  or  less  to  constitute  a  day’s 
work,  all  over  12  hours  to  be  paid  20  cents  per  hour. 

201  4.  Work  Trains.  All  work  train  conductors  to  re¬ 
ceive  $3.00  per  day,  12  hours  or  less  to  constitute  a 

day’s  work,  all  over  12  hours  to  be  paid  25  cents  an  hour. 

All  work  train  brakemen  to  receive  $2.00  per  day,  12 
hours  or  less  to  constitute  a  day’s  work,  all  over  12  hours 
to  be  paid  17  cents  an  hour. 

5.  Yard  Service.  Day  yard  conductors,  25  cents.  Day 
yard  brakemen,  19  cents  per  hour;  night  yard  conductors, 
26  cents  per  hour;  night  yard  brakemen,  20  cents  per  hour; 
dav’s  work,  12  hours;  overtime  to  be  paid  pro  rata.  (R. 
612) 
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Witness  has  before  him  publication  described  as  Wage 
Orders,  Interpretations  and  Supplements  of  the  United 
States  Railroad  Administration,  and  the  United  States  Rail¬ 
road  Labor  Board,  identified  as  General  Order  No.  27.  Re¬ 
ferring  to  Interpretation  No.  1  to  Supplement  16,  General 
Order  27,  dated  August  21,  1919,  beginning  at  page  89,  it 
shows,  “Yard  Service,  Article  XII,  Rates  of  Pav  per  dav”. 
(R.  612-13) 

Class,  Foremen,  Denver  differential  territory,  $5.44.  All 
other  territories,  $5.33.  Helpers,  Denver  differential  ter¬ 
ritory,  $5.11.  All  other  territories,  $5.  Switchtenders,  Den¬ 
ver  differential  territory,  $4.  All  other  territories,  $4. 
Witness  testified  there  has  been  a  differential  maintained 
in  the  Denver  territory  for  a  long  period  of  time.  (R.  613) 

The  differential  is  due  to  the  character  of  work  in  the 
mountain  territory  in  the  Rocky  Mountain  region.  In  that 
territory  we  have  maintained  a  differential.  (R.  613-14) 

Referring  to  Supplement  25  to  General  Order  27,  dated 
December  15,  1919,  beginning  at  page  137,  and  refer- 
202  ring  particularly  to  Article  XII,  on  page  144,  it  shows 
caption,  “Yard  Service,  Article  XII,  Rates  of  Pay”: 

Class,  Foremen,  per  day,  Denver  differential  territory, 
$5.44.  All  other  territories,  $5.33.  Helpers,  Denver  differ¬ 
ential  territory,  $5.11.  All  other  territories,  $5.  Switch- 
tenders,  Denver  differential  territory,  $4.  All  other  terri¬ 
tories,  $4.  (R.  614) 

Referring  to  Interpretation  No.  2  to  Supplement  25  to 
General  Order  27,  dated  May  13,  1920,  beginning  at  page 
173,  and  referring  to  Article  XII  on  page  182,  it  shows  cap¬ 
tion,  “Yard  Service,  Article  XII,  Rates  of  Pay:” 

Class,  Foremen,  per  day,  Denver  differential  territory, 
$5.44.  All  other  territories,  $5.33.  Helpers,  Denver  differ¬ 
ential  territory,  $5.11.  All  other  territories,  $5.  Switch- 
tenders,  Denver  differential  territory,  $4.  All  other  terri¬ 
tories,  $4.  (R.  615) 

Referring  to  Decision  No.  2  (Dockets  1,  2  and  3),  United 
States  Railroad  Labor  Board,  July  20,  1920,  beginning  at 
page  285,  and  referring  to  Article  7,  Section  4,  Yard  Ser¬ 
vice,  page  296,  it  shows  caption,  “Yard  Service,  Section  4;” 

Class,  Foremen,  per  day,  $6.96;  helpers,  $6.48;  switch- 
tenders,  $5.04. 
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Referring  to  Decision  147,  Docket  353,  United  States  Rail¬ 
road  Labor  Board,  June  1,  1921,  beginning  on  page  300, 
and  referring  to  Article  7,  Section  4,  page  326,  it  shows,  cap¬ 
tion,  “Yard  Service”: 

Class,  foreman,  pe,r  day,  0.64;  helpers,  0.64;  switch- 
tenders,  0.64.  That  provides  for  either  an  increase  or  a 
decrease  of  0.64.  (R.  615-16) 

203  Witness  has  before  him  Report  and  Award  of  Ar¬ 
bitrators,  dated  December  1,  1926,  which  was  the 

wage  increase  in  the  eastern  territory.  Page  2  of  the  Re¬ 
port  and  Award  shows  the  classification  of  men  engaged  in 
yard  service,  car  retarder  operator,  per  day,  $8.44;  fore¬ 
man,  per  day,  $7.64;  helpers,  per  day,  $7.16;  switchtenders, 
per  day,  $5.72. 

Witness  has  before  him  the  Report  and  Award  of  the 
Arbitrators,  dated  June  25, 1927,  which  applied  to  the  west¬ 
ern  territory.  On  page  4  it  shows  the  classification  of  men 
in  yard  service,  caption,  “Yard  Service”,  Car  retarder  op¬ 
erators,  per  day,  $8.44;  foreman,  per  day,  $7.64;  helpers, 
per  day,  $7.16;  switchtenders,  per  day,  $5.72.  (R.  617-18) 

The  Report  and  Award  of  Arbitrators,  dated  December  1, 
1926,  which  covered  the  eastern  territory,  provided  for  an 
increase  of  7M>  per  cent.  (R.  620-21) 

The  Report  and  Award  of  Arbitrators  of  June  25,  1927, 
which  covered  the  western  territory,  provided  an  increase 
of  1V-2  per  cent  for  yard  men.  (R.  621) 

Witness  has  before  him  Wage  Statistics  of  Class  I  Steam 
Railways  in  the  United  States,  for  the  month  of  October, 
1936,  bearing  date,  January  6,  1937,  published  by  the  I.  C. 
C.,  and  witness  read  from  page  4  of  that  document,  “Yard 
Service  employees  are  identified  as  yard  conductors  and 
yard  foremen,  yard  brakemen  and  yard  helpers”.  (R.  622) 
Witness  has  before  him  Rules  for  Reporting  Information 
on  Railroad  Employees,  Together  with  Classification  and 
Index  of  Steam  Railroad  Occupations,  published  by 

204  the  United  States  Railroad  Labor  Board  in  May, 
1921.  Witness  read  from  page  48,  Division  No.  13*9, 

Classification  Symbol  TYC-11 ;  “Yard  conductors  and  yard 
foremen”,  include  under  this  division  all  positions  falling 
under  the  distinctive  class  of  yard  conductor  or  yard  fore¬ 
man.  Beginning  on  page  47,  there  is  a  classification  of  road 
passenger  conductors,  assistant  road  passenger  conductors 
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and  ticket  collectors,  road  freight  conductors  (through 
freight),  road  freight  conductors  (local  and  way  freight). 
(R.  623) 

On  page  257  appears  caption,  ‘‘Yard  Conductor  and  Yard 
Foreman  Group,”  Symbol  (TYC): 

‘‘Distinctive  class  of  positions: 

“Yard  Conductor  or  Yard  Foreman,  Symbol  TYC-11 

“Description  of  class; 

“The  above  class  includes  positions  in  which  the  duties 
of  incumbents  are  to  supervise  and  assist  the  work  of 
switchmen  and  helpers  in  yard  switching  and  yard  work 
train  service,  including  supervision  of  the  breaking  up  and 
making  up  of  trains;  and  to  perform  related  work.”  (R. 
625) 

On  page  258,  caption,  “Yard  Brakeman  and  Yard  Helper 
and  Switchtender  Group  (Symbol  TYK) : 

“Distinctive  classes  of  positions: 

“Yard  Brakeman  or  Yard  Helper,  Symbol  TYK-11 

“Switchtender  Symbol  TYK-12 

“Description  of  classes: 

“The  above  classes  include  positions  in  which  the  duties 
of  incumbents  are  to  couple,  uncouple  and  ride  cars  in  con¬ 
nection  with  the  breaking  up  and  making  up  of  trains ; 
205  to  handle  switches:  and  to  perform  related  work  in 
connection  with  vard  switching  or  switchtending  ser¬ 
vice.”  (R.  624-25) 

It  is  witness’  understanding  that  in  the  month  of  May  or 
June,  1935,  at  the  First  Quadrennial  Convention  of  the 
Brotherhood  of  Railroad  Trainmen  a  resolution  was 
adopted  abolishing  distinctions  or  separate  classifications 
between  members  of  Brotherhood  employed  in  yard  service, 
where  they  had  been  classified  as  conductors  or  foremen  and 
classified  as  brakemen,  and  adopted  the  term  yardmen  and 
switchmen,  instead  of  that  classification  which  had  been  in 
effect  be-fore  that.  (R.  625) 

Resolution  adopted  at  the  First  Quadrennial  Convention 
of  the  Brotherhood  of  Railroad  Trainmen,  at  Cleveland, 
Ohio,  at  the  session  of  June  4,  1935: 

Baker  (410)  presented  the  following  resolution: 

“Whereas,  On  many  railroads  the  members  of  the  Broth¬ 


erhood  employed  in  yard  service  are  designated  as  “yard 


conductors”  or  “yard  foremen”  and  as  “yard  brakemen” 


or  “yard  helpers” 


NATIONAL  MEDIATION  BOARD  ET  AL. 


175 


“And  whereas,  In  many  instances  “yard  conductors”  or 
“yard  foremen”  are  carried  on  separate  seniority  rosters 
from  “yard  brakemen”  or  “yard  helpers”  thereby  creat¬ 
ing  a  distinction,  or  separate  classification,  as  between 
members  of  the  Brotherhood,  who  are,  to  all  intents  and 
purposes,  employed  in  the  same  class  of  work,  and 

“Whereas,  the  practice  of  such  separation  or  division,  of 
members  employed  in  yard  service,  into  more  than  one  clas¬ 
sification,  is  erroneous  and  misleading,  and  invites  attempts, 
on  the  part  of  rival  organizations,  to  divide  our  forces  and 
to  defeat  the  high  purpose  of  the  Brotherhood;  therefore 
be  it 

“Resolved,  By  this  the  First  Quadrennial  Convention  of 
the  Brotherhood  of  Railroad  Trainmen,  that  the  President 
take  such  steps  as  are  consistent,  in  view  of  existing,  condi¬ 
tions,  to  abolish,  in  so  far  as  possible,  any  distinction  or 
separate  classification,  between  members  of  the  Brother¬ 
hood  employed  in  yard  service,  and  to  adopt  the  term 
206  “yardmen”  or  “switchmen”  in  referring  to  such 
members  in  vard  service;  and  be  it  further 

“Resolved,  That  the  President,  with  the  co-operation  of 
the  different  general  committees,  discourage  as  much  as 
possible  any  extension  of  the  dual  seniority  roster  in  yard 
service,  and  institute,  in  lieu  thereof,  strict  seniority  ros¬ 
ters,  based  on  total  senioritv  in  service. 

Signed  IV.  E.  Baker  (410)  Benj.  F.  Reed  (862) 

L.  M.  Snyder  (33)  Geo.  M.  O’Brian  (444) 

“Moved  by  Baker  (410)  and  Vandervort  (811)  that  the 
resolution  be  adopted.  Discussed  by  Baker  (410)  sup¬ 
porting.  Carried.” 

Within  the  knowledge  of  witness  and  from  his  experi¬ 
ence,  there  is  a  conflict  of  interest  between  conductors  and 
brakemen.  This  conflict  of  interest  is  accentuated  by  the 
reduction  in  railroad  service.  (R.  626-27) 

There  is  also  a  conflict  in  the  selection  of  work  in  the 
exercise  of  seniority.  (R.  627) 

Witness  testified  as  to  conflict  of  interest  in  mileage  limi¬ 
tations.  (R.  627-28) 

There  is  conflict  of  interest  in  the  exercise  of  seniority, 
also  with  reference  to  zoning  railroads.  (R.  628) 


176 


ORDER  OF  RAILWAY  CONDUCTORS  F.T  AL.  VS. 


Junior  craft  has  objected  to  zoning  agreements,  based  on 
the  contention  that  allowing  the  senior  man  to  exercise  his 
seniority  at  the  home  terminal,  or  the  place  of  his  choice 
within  the  zoning  district,  will  force  him  or  the  junior  man 
to  go  elsewhere  and  exercise  his  seniority.  That  is  equally 
true  between  senior  and  junior  conductors,  so  long  as  they 
are  working  in  the  class  of  conductor.  There  is  a  conflict 
of  interest  because  of  the  differential  in  the  rate  of  pay. 
(R.  629) 

207  1  Witness  testified  as  to  conflict  of  interest  in  the 

recent  convention  in  Chicago  in  the  wage  movement, 
where  the  junior  men  advocated  a  flat  increase  and  the 
senior  men  advocated  a  percentage  increase.  The  flat  in¬ 
crease  would  result  in  closing  up  the  differential  between 
the  conductors  and  the  brakemen,  and  the  percentage  in¬ 
crease  would  preserve  that  differential.  (R.  630) 

Witness  is  familiar  with  Article  26  (b),  in  the  schedule 
of  November  17,  1936  (B.  of  R.  T.  Exhibit  10)  on  the  P.  & 
L.  E.  He  is  also  familiar  with  the  interpretation  of  Article 
26  (b)  by  the  agreement  of  December  9,  1936  (  0.  R.  C.  Ex¬ 
hibit  28).  This  is  an  instance  of  a  conflict  of  interest  be¬ 
tween  the  craft  of  conductors  and  the  craft  of  brakemen. 
(R.  631) 

Witness  testified  that  he  was  a  party. to  the  negotiation 
of  the  schedule  signed  November  17,  1936  (B.  of  R.  T.  Ex. 
10)  and  gives  his  interpretation  of  Article  26  (b).  (R.  631- 
33) 

Witness  testified  there  was  no  doubt  in  their  minds  as  to 
the  proper  application  of  Article  26  (b)  when  it  was  nego¬ 
tiated,  and  it  was  never  intended  by  that  article  to  put  into 
effect  the  provisions  of  the  Cleveland  Compact.  (R.  633-34) 
Article  26  (b),  schedule,  November  17,  1936  (B.  of  R.  T. 
Ex.  10)  read,  and  witness  testified  that  the  language  of  the 
article  entitles  a  man  to  take  any  of  the  jobs  in  those  various 
classes  to  which  his  seniority  entitles  him.  The  language 
of  the  article,  “and  must  exercise  his  seniority  to  some 
run  or  job  before  resuming  duty”,  was  not  intended  to  limit 
him  to  exercising  his  seniority  to  some  job  in  the  several 
classes  mentioned  in  the  article.  (R.  634) 

208  It  was  intended  that  he  might  exercise  his  seniority 
on  some  job  even  in  the  brakemen ’s  class.  That  lan¬ 
guage  means,  or  was  intended  to  mean,  that  he  must  exer- 
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cise  his  seniority  either  in  the  conductor  class  or  the  brake- 
man  class.  That  was  the  thought  that  was  in  our  mind 
when  we  wrote  that  article.  Because  of  the  difference  of 
opinion  between  the  0.  R.  C.  and  the  management  as  to  the 
meaning  of  Article  26  (b),  this  interpretation  was  put  into 
effect  to  clarify  that  so  that  under  this  interpretation  the 
man  could  exercise  his  seniority  rights  in  the  brakemen’s 
class,  and  was  not  required  to  confine  himself  to  the  con¬ 
ductor’s  class.  That  is  a  provision  he  enjoyed  under  the 
agreement  of  January  12,  1928.  When  we  were  engaged  in 
writing  the  schedule  which  was  signed  on  November  17, 
1936,  we  gave  no  consideration  whatever  to  the  provisions 
of  the  Cleveland  Compact.  (R.  635-36) 

Witness  is  familiar  with  the  Cleveland  Compact  which 
was  agreed  to  on  August  22,  1919,  and  was  abrogated  by 
convention  action  of  the  B.  of  R.  T.  in  1925,  witness  thinks 
in  the  month  of  May.  He  is  also  familiar  with  the  Co-Oper¬ 
ative  Agreement  which  was  agreed  to  and  made  effective  on 
August  1,  1932.  That  was  abrogated  by  convention  action 
of  the  0.  R.  C.  May  15,  1934,  at  Toronto,  Canada,  but  was 
not  put  into  effect  until  August  1,  1934,  because  notice  had 
to  be  served  to  comply  with  Section  10  of  the  agreement. 
(R.  637-38) 

Prior  to  its  abrogation,  the  terms  of  the  Co-operative 
Agreement  were  lived  up  to  by  the  0.  R.  C.,  but  were  not 
lived  up  to  by  the  B.  of  R.  T.  The  B.  of  R.  T.  failed  to 
comply  with  the  terms  of  the  agreement  in  the  matter  of 
mileage  limitation  agreements  affecting  part  time 
209  men.  (R.  638-39) 

That  occurred  before  the  convention  action  of  the 
0.  R.  C.  in  May,  1934.  The  second  offense  which  the  0.  R. 
C.  considered  an  outstanding  violation  of  the  provisions  of 
the  Co-operative  Agreement  by  the  B.  of  R.  T.  was  the  in¬ 
fringement  upon  the  rights  of  the  conductors  on  the  Pacific 
Electric  Railway,  in  that  the  B.  of  R.  T.  canvassed  that  road 
to  take  jurisdiction  over  the  conductors  for  the  agreement 
on  that  property.  Witness  believes  that  was  in  the  year 
1933,  cannot  give  the  exact  date,  but  it  was  prior  to  the 
0.  R.  C.  convention  in  May,  1934.  (R.  639) 


178 


ORDER  OF  RAILWAY  CONDUCTORS  ET  AL.  VS. 


Cross-examination 

On  direct  examination  witness  read  from  compilation  of 
Clark  and  Morrisey  for  the  purpose  of  showing  distinctions 
or  conflicts  in  class  or  craft  dealing  with  yard  service. 
There  was  then  read  to  the  witness  the  first  paragraph  of 
page  174  of  that  book.  (R.  640-41) 

The  first  paragraph  on  page  174  of  the  book  edited  by 
Clark  and  Morrisey,  which  had  been  read  to  the  witness, 
reads  as  follows: 

“Yardmen  will  not  be  entitled  to  road  promotion,  nor 
road  men  to  yard  promotion.  Where  men  have  been  taken 
from  yard  and  put  on  road,  their  rights  on  road  will  start 
from  the  time  they  entered  road  service.  Where  men  have 
been  taken  from  the  road  and  put  in  yard,  their  rights  in 
yard  will  start  from  the  time  thev  entered  vard  service. 
This  is  for  the  purpose  only  of  defining  the  rights  of  the 
men  in  road  and  yard  service.”  (R.  640-41) 

Witness  testified  the  clause  read  provides  for  the  building 
up  of  seniority.  (R.  641) 

It  does  not  deal  with  the  class.  That  rule  is  for  the  pur¬ 
pose  of  establishing  seniority  rights  in  the  two 
210  classes  of  service.  (R.  642) 

As  to  whether  there  is  any  distinction  in  reference 
to  seniority  as  between  men  in  yard  service  on  the  one  hand 
and  road  service  on  the  other  hand,  witness  answered,  there 
is,  where  there  are  no  interchangeable  road  and  yard  rights. 
(R.  642-43) 

The  first  paragraph  of  page  174  of  the  compilation  of 
Clark  and  Morrissey,  which  was  read  to  the  'witness,  was 
stated  by  counsel  to  be  a  schedule  effective  June  1,  1900, 
signed  by  O.  R.  C.,  B.  of  R.  T.,  and  P.  &  L.  E.,  and  witness 
was  asked  if  this  is  not  a  distinction  as  to  seniority,  and 
witness  testified  it  is  a  distinction  so  far  as  it  applies  to 
seniority.  There  was  then  read  to  the  witness  second  para¬ 
graph  of  Section  12  on  page  173,  and  witness  testified  that 
applies  only  to  road  men,  as  he  understood  it.  (R.  643-44) 

Witness  did  not  read  that  paragraph  before.  Witness 
was  not  called  upon  to  read  that.  (R.  644) 

Witness  did  read  Section  5,  on  page  172,  about  yard  ser¬ 
vice.  (R.  644-45) 

Under  paragraph  5  there  is  a  distinct  and  separate  head¬ 
ing,  “Yard  Service”.  In  this  book  there  are  other  para- 
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graphs  that  distinctly  and  separately  class  through  freight, 
and  another  which  distinctly  and  separately  classes  pas¬ 
senger  service,  and  another  that  distinctly  and  separately 
classes  way  freight.  All  the  men  as  to  whose  pay  witness 
testified,  come  under  the  distinct  classification  of  yard  ser¬ 
vice.  (R.  645) 

211  It  is  designated  as  yard  service  separately  in  all 
contracts.  Witness’  attention  called  to  United  States 

Railroad  Administration  compilation,  page  68,  from  which 
he  read,  and  he  testified  that  under  the  heading,  “Yard 
Service”,  there  appears  foremen,  helpers,  and  switchten- 
ders.  (R.  646-47)  * 

On  page  66  freight  service  is  separately  listed  and  dealt 
with  under  a  separate  caption.  (R.  647)  On  page  64  pas¬ 
senger  service  is  dealt  with  separately.  On  page  137  there 
is  a  separate  classification  of  passenger  service,  and  the 
rules  and  regulations  that  deal  with  that  service.  There 
is  a  separate  classification  for  freight  service  on  page  139. 
(R.  647-48) 

On  each  of  the  pages  of  that  book  yard  service  is  classi¬ 
fied  separately  from  road  service.  Witness  read  from  page 
2  of  the  award  of  December  1,  1926,  difference  in  pay  of 
foremen,  helpers  and  switchtenders.  In  that  award,  pas¬ 
senger  service,  freight,  through  freight  service,  etc.,  are 
dealt  with  separately.  In  through  service,  rates  appearing 
on  page  2  in  the  award  of  December  1,  1926,  conductors  and 
brakemen,  are  listed  at  different  rates  of  pay.  (R.  648-49) 

In  the  award  of  June  25,  1927,  passenger  service  or  road 
service  is  set  forth  on  page  3,  and  at  the  top  of  page  4, 
through  freight  service  is  dealt  with  separately  and  dis¬ 
tinctly,  and  down  on  page  4,  comes  yard  service  as  a  distinct 
and  separate  classification.  There  was  read  to  witness  par¬ 
agraph  139  on  page  48,  United  States  Labor  Board  com¬ 
pilation,  May,  1921.  (R.  649-50) 

212  When  witness  read  that  on  direct  examination  he 
emphasized  the  word  “distinctive”  in  front  of  the 

word  “class”.  There  was  then  read  to  witness  paragraph 
Xo.  131  on  page  47  of  the  same  compilation  and  the  same 
phraseology  “distinctive  class”,  relating  to  passenger  ser¬ 
vice,  and  witness  testified  that  is  the  same  distinctive  classi¬ 
fication  for  road  passenger  conductors  as  is  used  for  yard¬ 
men.  (R.  650) 
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Paragraph  133,  “Road  Freight  Conductors  (Through 
Freight)”  uses  the  words  “distinctive  classes’*  and  the 
i  same  is  true  of  Section  134,  on  page  47,  “Road  Freight  Con¬ 
ductors  (Local  and  Way  Freight)  Witness  does  not  con¬ 
tend  that  a  road  freight  conductor  (local  and  way  freight) 
is  in  a  different  class  or  craft  than  through  freight.  This 
books  separates  them  only  in  class  of  service.  In  railroad 
operations  we  have  the  several  classes  of  service  for  con¬ 
ductors.  He  never  loses  his  identity  as  a  conductor,  but  he 
transfers  from  one  service  to  another  as  conductor,  that  is, 

S  from  through  freight  service  to  local  freight  service,  mixed 
i  train  service,  work  train  service,  passenger  train  service, 
etc.,  but  he  carries  his  identity  as  a  conductor  in  that  class, 
i  This  only  deals  with  that  particular  service  which  carries 
a  different  rate  of  pay.  The  yardman  has  his  identity  as  a 
conductor  and  where  road  and  yard  rights  are  not  inter- 
!  changeable  he  has  seniority  only  in  the  yard.  (R.  652) 

In  the  B.  &  O.  schedule  of  November  1,  1899,  it  is  wit- 
iness’  understanding  that  yard  service  and  yard  rules  are 
set  up  distinctly  and  separately  and  apart  from  freight  and 
passenger  service.  In  each  of  these  books  in  which 
i  213  witness  read,  yard  service  is  classed  separately  from 
other  services. 

It  is  classed  as  yard  service,  the  same  as  it  appears  in  all 
i  agreements  today.  The  Chairman  then  read  from  the  book, 
;  U.  S.  Railroad  Labor  Board,  Rules  for  Reporting  Infor¬ 
mation  on  Railroad  Employees,  Together  with  a  Classifica¬ 
tion  and  Index  of  Steam  Railroad  Occupations,  page  3, 
under  the  heading,  “Purpose  of  Occupational  Classifica- 
I  tion  of  Railroad  Positions”,  the  following:  (R.  653-654) 
i  The  occupational  classification  is  in  no  way  and  under  no 
circumstances  to  be  interpreted  by  the  Board,  by  the  Inter¬ 
state  Commerce  Commission,  by  the  railroads  or  by  other 
interested  parties,  as  setting  up  jurisdictional  lines  for  oc¬ 
cupations  or  as  limiting  the  kinds  of  work  which  employees 
i  may  perform  or  the  duties  which  they  may  assume.  In  pre¬ 
paring  the  Occupational  Classification,  the  Board  has  not 
aimed  to  standardize  for  the  railroads  the  occupational 
duties  assigned  to,  or  the  kinds  of  work  performed  by  their 
i  employees,  and  nothing  in  the  classification  or  in  the  report 
forms  is  to  be  construed  in  this  light.  Its  purpose  is  solely 
so  to  group  positions  that  the  wage  and  other  data  reported 
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to  the  Interstate  Commerce  Commission  and  to  the  United 
States  Railroad  Labor  Board  may  be  used  for  administra¬ 
tive  and  public  purposes.  It  specifically  provides  against 
grouping  together  occupations  of  widely  different  duties 
and  responsibilities,  as  well  as  rates  of  compensation.  By 
adhering  to  the  classification  and  the  groupings  provided 
for  in  the  Reporting  Forms,  wage  data  will  be  more  than 
indiscriminate  totals  and  the  averages  computed  therefrom 
will  be  valuable  for  administrative  and  public  purposes. 

Witness  resumed  (cross-examination) : 

Witness  read  from  I.  C.  C.  report  of  January  6,  1937, 
page  4,  and  testified  that  in  that  report  yard  brakemen  and 
yard  helpers  are  in  the  same  line  or  bracket.  They  are  dis¬ 
tinguished  as  far  as  lines  are  concerned  from  the  road  men 
that  appear  in  the  first  three  lines  above. 

214  Witness  thinks  that  the  rate  of  pay  of  through 
freight  conductor  on  the  P.  &  L.  E.  is  $6.62.  (R.  656) 

The  rate  of  a  road  way  freight  conductor  is  $7.18.  There 
is  a  differential  between  the  through  freight  conductor  and 
way  freight  conductor  on  the  P.  &  L.  E.  in  the  0.  R.  C. 
schedule.  (R.  657) 

The  rate  of  pay  quoted  in  the  schedule  for  through  freight 
conductors,  and  way  freight  conductors,  is  applicable  to 
conductors  and  only  applies  to  the  service  performed  as  a 
conductor  and  has  nothing  to  do  with  the  class  or  craft. 

Q.  You  were  reading  from  the  differentials  of  the  men 
in  yard  service  and  emphasizing  the  difference  in  pay  that 
they  received.  What  do  you  say,  then,  as  to  the  same  rule 
applying  as  a  distinction  between  through  freight  conduc¬ 
tors  and  way  freight  conductors  since  they  have  a  differ¬ 
ence  of  pay  between  $6.62  and  $7.18  ? 

#  •  * 

A.  In  answer  to  your  question,  Mr.  Metzenbaum,  the  rate 
of  pay  quoted  is  applicable  to  conductors  and  only  applies 
to  the  service  performed  as  a  conductor  and  has  nothing  to 
do  with  class  or  craft.  (657-658) 

*  *  * 

Q.  But,  Mr.  Johnson,  if  you  were  reading  from  one  book 
after  another  before  this  noon  recess  the  difference  in  rate 
of  pay  that  was  paid  to  a  yard  foreman  on  the  one  hand  as 
distinguished  from  a  yard  brakeman  or  helper  on  the  other, 
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and  as  distinguished  from  a  switchtender  on  the  third 

215  hand,  were  you  not  then  emphasizing  and  trying  to 
bring  to  this  Court’s  attention  the  fact  that  those 

differences  in  pay  signify  one  of  the  measurements  to  show 
that  they  were  differences  in  classification  and  in  craft !  A. 
In  those  particular  groups,  because  you  are  dealing  with  a 
conductor’s  class  and  you  are  dealing  with  the  brakeman 
or  yard  helper’s  class.  (R.  658) 

Q.  Yes,  but  if  that  same  rule  applies  and  you  can  quote 
the  difference  in  pay  as  among  those  three  men  for  the  pur¬ 
pose  of  showing  they  are  in  a  different  class  or  craft,  why 
are  you  not  willing  to  concede  that  the  same  rule  ought  to 
show  a  difference  in  class  or  craft  between  the  through 
freight  conductor  who  gets  only  $6.62  and  the  way  freight 
conductor  who  gets  $7.18  on  this  road?  A.  Because  pas¬ 
senger  conductors,  through  freight  conductors,  local  con¬ 
ductors,  mixed  train  conductors,  work  train  conductors, 
mine  run  conductors,  are  all  in  one  class  or  craft  of  con¬ 
ductors. 

i 

Q.  That  is  your  conclusion  and  T  do  not  want  to  press  this 
except  with  one  further  question. 

Is  it  not  fair  that  if  you  quote,  cite  and  read  from  page 
after  page  and  from  book  after  book  in  your  morning’s  tes¬ 
timony  to  show  that  one  point  or  way  to  demonstrate  that 
there  is  a  difference  in  class  or  craft  between  vard  fore- 
man,  yard  brakeman,  and  yard  switchtenders,  is  owing  to 
the  fact  that  they  get  different  rates  of  pay,  that  that  same 
test  might,  with  equity  and  with  propriety,  be  applied  as  to 
the  differential  paid  between  the  through  freight 

216  conductor  on  the  one  hand  and  the  way  freight  con¬ 
ductor  on  this  road?  A.  Absolutely  no,  because  thev 

are  all  conductors.  (R.  659) 

Q.  And  maybe  the  other  people,  who  are  all  getting  dif¬ 
ferent  pay,  as  you  quoted,  are  all  yard  men?  Is  not  that 
possible?  A.  Xo,  sir;  we  have  yard  conductors  and  fore¬ 
men.  That  is  in  a  distinctive  class  or  craft  and  you  have 
your  yard  helpers  and  you  have  your  car  retarder  operators 
and  switchtenders  which  are  in  a  class  to  themselves  so  far 
as  that  particular  group  is  concerned. 

Q.  That  is  the  way  you  classify  them?  A.  You  get  it 
but  of  your  contracts.  You  carry  them  in  your  contracts 
as  separate  crafts  and  classes. 
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Q.  Your  contract  in  the  0.  R.  C.,  carries  the  way  freight 
in  one  class  and  through  freight  in  another?  A.  Only  in  the 
class  of  service. 

Q.  And  in  pay?  A.  Yes,  because  the  character  of  ser¬ 
vice  demands  a  higher  rate  of  pay. 

Q.  May  it  not  be,  then,  that  the  character  of  service  of 
the  vard  brakeman,  as  distinguished  from  the  vard  switch- 
man,  might  warrant  a  larger  rate  of  pay  because  of  the 
character  of  service?  A.  No,  the  yard  brakeman  and  the 
vard  helper  are  recognized  as  one  and  the  same.  (R.  660- 
661) 

Q.  I  am  asking  about  yard  switchtenders  and  yard  brake- 
men.  A.  A  yard  switchtender  has  his  duties  as  a  yard 
switchtender,  but  he  does  not  work  in  the  braking  or 

217  making  up  of  trains.  He  handles  switches,  and  it 
was  recognized  evidently  by  the  Brotherhood  of  Rail¬ 
road  Trainmen  that  there  was  a  marked  distinction  in  the 
classes  of  yard  service  employees  because  by  convention 
action,  they  now  want  to  refer  to  them  as  yardmen  or 
switchmen  as  a  whole. 

Q.  And  does  not  the  0.  R.  C.  schedule,  signed  on  Novem¬ 
ber  17,  1936,  itself  recognize  a  marked  distinction  between 
the  way  freight  conductor  and  the  through  freight  conduc¬ 
tor  as  being  a  separate  class  and  craft  by  paying  one  sub¬ 
stantially  more  per  day  than  the  other?  A.  Not  as  a  sepa¬ 
rate  craft  or  class,  but  they  have  a  distinction  from  the 
standpoint  of  service,  which  demands  a  higher  rate  of  pay. 

Q.  Let  me  ask  another  question,  and  then  we  shall  have 
practically  concluded  with  the  exception  of  one  perhaps 
minor  question.  (R.  661) 

How  much  does  the  passenger  conductor  get  under  the 
0.  R.  C.  schedule  of  November  17,  1936?  A.  The  daily  rate 
is  $7.70  with  a  monthly  guarantee  of  $216. 

Q.  Is  he  in  the  same  class  or  craft  as  you  interpret  it, 
as  the  through  freight  conductor?  A.  He  is. 

Q.  "Will  you  tell  Judge  Carmalt,  in  order  to  bring  out  this 
distinction  and  point  it  out  at  this  time  in  the  record,  how 
much  that  through  freight  conductor  who,  you  say,  is  in  the 
same  class  and  craft  as  a  passenger  conductor — how  much 
that  through  freight  conductor  gets  per  day  under 

218  vour  0.  R.  C.  schedule  of  November  17,  1936?  A. 
$6.62. 
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Witness  was  present  virtually  throughout  the  making  of 
the  0.  R.  C.  schedule  of  November  17,  1936.  In  these  con¬ 
ferences  and  at  the  time  of  signing  the  schedule,  the  B.  of 
R.  T.  was  not  represented  or  even  present.  (R.  662) 

Witness  was  not  present  at  the  time  the  memorandum 
understandings  of  December  11  were  agreed  to,  but  he  has 
copies  of  them.  Witness  did  not  sit  in  some  of  the  con¬ 
ferences  leading  up  to  those  memorandums.  Witness  has 
a  copy  of  the  Mediation  Board’s  letter  of  June  12,  1936 
(0.  R.  C.  Ex.  13)  and  had  a  copy  of  it  with  him  at  the  time 
he  helped  to  write  the  O.  R.  C.  schedule  of  November  17, 
1936.  Witness  had  a  copy  of  Judge  Carmalt’s  letter  of 
July  16, 1936  (0.  R.  C.  Ex.  18)  and  knew  of  its  contents  at 
the  time  the  schedule  was  being  written.  (R.  663-64) 

Redirect  Examination 

He  has  before  him  copy  of  Judge  Carmalt’s  letter  of  No¬ 
vember  14,  1936,  and  was  familiar  with  that  letter  at  the 
time  of  the  negotiation  of  the  schedule  of  November  17, 
1936  (B.  of  R.  T.  Ex.  10).  Judge  Carmalt  gave  him  a  copy 
of  it  the  same  dav  he  delivered  a  copv  to  Mr.  Yolie.  (R. 
664) 

That  letter  advised  the  management  that  the  agreement 
as1  it  had  been  prepared,  in  the  judgment  of  the  Board  was 
not  contra rv  to  what  was  stated  in  the  letters  of  June  12  and 
Jhlv  16  and  did  not  impinge  upon  the  principles  announced 
by  the  Board  in  those  letters.  (R.  665) 

2l9  At  this  point  counsel  for  0.  R.  C.  addressed  the 
Chairman  calling  attention  to  the  fact  that  on  Octo¬ 
ber  26, 1936,  the  services  of  the  Board  were  invoked  in  this 
case,  R-290,  by  the  B.  of  R.  T. ;  that  it  appears  from  the 
record  that  on  December  28,  1936,  the  Board  wired  the  par 
ties  in  interest  that  Mediator  Harvey  would  be  in  Pitts¬ 
burgh  on  January  4,  1937;  called  attention  to  the  fact  that 
the  evidence  showed  that  the  petitions  or  authorizations  had 
been  used  as  a  strike  vote  and  were  now  being  used  as  evi¬ 
dence  of  a  dispute  on  the  question  of  representation,  and  in 
view  of  the  evidence  in  this  case  as  to  fraud  and  misrepre¬ 
sentation  in  obtaining  at  least  three  signatures  to  the  au¬ 
thorizations,  moved  the  Board  that  it  make  an  investiga¬ 
tion  to  determine  whether  or  not  the  signatures  on  these 
petitions  are  authentic  and  whether  they  were  signed  be- 
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cause  of  fraudulent  representations.  (R.  666-67)  After 
argument  the  Chairman  stated  that  action  on  the  motion 
would  be  withheld  until  the  case  had  been  completed,  or  at 
least  until  a  later  stage  of  the  case.  (R.  670) 

Counsel  for  0.  R.  C.  then  announced  their  case  closed, 
subject  to  the  ruling  of  the  Board  on  the  motion,  and  that 
reservation  was  made.  (R.  670) 

The  Chairman  then  offered  statement  furnished  by  car¬ 
rier  indicating  the  passenger,  freight  and  yardmen  holding 
regular  assigned  positions  as  of  December  31,  1936,  which 
was  received  in  evidence  and  marked  Board  Exhibit  Xo.  3. 

220  Testimony  on  Behalf  of  Brotherhood  of  Bail- 

icay  Trainmen 

(In  Rebuttal) 

Charles  K.  Shallenberger  called  as  a  witness  by  the  B. 
of  R.  T.  in  rebuttal,  testified: 

Entered  service  of  P.  &  L.  E.  Februarv  17,  1910.  Since 
then  has  been  continuously  in  service.  Now  employed  as 
road  freight  conductor.  Entered  service  as  road  freight 
brakeman,  worked  as  road  freight  brakeman  and  flagman, 
and  after  1920  worked  as  a  yard  helper  and  yard  foreman, 
and  during  1921  and  1922  as  yard  master  periodically  dur¬ 
ing  that  period.  (R.  688-89) 

B.  of  R.  T.  Exhibit  36,  paper  identical  with  the  one  which 
witness  handed  to  witness  Dawson  for  signature,  and  is  as 
follows : 

October  30,  1936 

To  Whom  It  May  Concern  : 

Effective  at  once,  we,  the  undersigned,  yard  conductors 
(foremen),  yard  brakemen  (helpers)  and  switehtenders, 
employed  by  the  Pittsburgh  &  Lake  Erie  Railroad  Com¬ 
pany,  including  the  Lake  Erie  &  Eastern  Railroad  Com¬ 
pany,  do  hereby,  singly  and  collectively,  designate  the 
Brotherhood  of  Railroad  Trainmen  as  our  representative, 
under  the  provisions  of  the  Railway  Labor  Act,  for  the 
handling  of  all  matters  pertaining  to  wages  and  working 
conditions  incident  to  our  employment  by  the  above  named 
company. 

This  is  to  be  signed  in  the  designated  columns  by  yard 
conductors  (foremen),  yard  brakemen  (helpers)  and 


136 


ORDER  OF  RAILWAY  CONDUCTORS  ET  AL.  VS. 


switchtenders  actually  employed  as  such  at  the  time  of  at¬ 
taching  their  signatures. 

Yard  Conductors  (Foremen)  Yard  Brakemen  (Helpers) 

and  Switchtenders 

Witness  is  familiar  with  differential  in  pay  between 
221'  yardmen  and  road  men  on  the  P.  &  L.  H.  Article  6. 

page  14,  of  the  schedule  effective  January  12,  1028 
(B.  of  R.  T.  Ex.  8)  shows  the  rate  of  pay  for  through 
freight  conductor,  $6.62.  The  rate  of  pay  is  the  same  in  the 
schedule  effective  November  17,  1036  (B.  of  R.  T.  Ex.  10). 
Under  the  joint  schedule,  January  12, 1028,  Article  43,  page 
41,  yard  foreman  (conductor),  rate  of  pay,  $7.14,  which  is 
52  cents  more  than  the  freight  conductor.  (R.  708-00) 

The  rate  of  $7.14  is  in  Article  43,  schedule  effective  No¬ 
vember  17, 1036  (B.  of  R.  T.  Ex.  10).  (R.  708-00) 

The  difference  in  hours  of  work  between  yardmen  and 
road  men  is  that  yard  assignments  are  for  eight  hour  pe¬ 
riod  and  road  work  is  by  trips.  Road  men  may  make  whole 
day’s  pay  in  less  than  eight  hours,  but  yardman  works 
eight  hours.  Road  man  may  make  even  two  days’  pay  in 
twenty-four  hour  period.  It  is  possible  for  a  road  man  to 
make  two  days’  in  eight,  nine  or  ten  hours,  but  yardman 
cannot  do  this.  Road  men  are  called  for  work,  but  yard¬ 
men  report  for  their  assignment  at  a  regular  time.  (R. 
709-10) 

A  yardman  may  earn  a  full  day’s  pay  if  he  works  only  a 
part  of  the  day  in  case  of  an  emergency.  There  are  no 
regularly  assigned  freight  crews  to  specified  runs,  but  they 
are  all  called.  Regularly  assigned  yardmen  report  at  a 
fixed  time  and  place.  (R.  711-12) 

Overnight  witness  has  checked  Board  Exhibit  3,  from 
which  witness  made  a  compilation  which  shows  that  there 
are  road  jobs  for  60  conductors  on  the  P.  &  L.  E.  Of  this 
number  there  are  24  who  are  working  regularlv  in 
222  occupations  or  classes  other  than  road  conductor. 
(R.  712-13) 

This  was  checked  against  the  official  roster.  Of  these  24 
senior  conductors,  10  are  freight  flagmen,  3  freight  brake- 
men  and  11  yard  helpers.  (R.  713) 

According  to  the  classification  on  Board  Exhibit  3.  L.  E. 
McLaughlin  is  the  senior  man.  His  name  appears  fourth 
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from  the  bottom,  second  column  on  sheet  1.  He  is  the 
senior  man  of  the  24.  (R.  714) 

Witness  has  checked  the  list  and  computed  how  many 
men  McLaughlin  could  displace,  who  now  hold  regular  con¬ 
ductors’  positions.  (R.  714) 

There  are  29  men  holding  road  conductor  positions  who 
are  junior  to  McLaughlin,  and  he  could  displace  any  of 
them.  He  is  working  as  a  freight  flagman  and  not  as  a  con¬ 
ductor.  (R.  715) 

That  is  based  upon  the  classification  in  Board  Exhibit  3, 
as  of  December  31,  1936.  The  next  oldest  man  in  seniority 
on  Board  Exhibit  3  is  Wingrove.  (R.  717) 

His  name  appears  second  from  the  top  in  the  second  col- 
lumn  of  sheet  No.  2.  He  is  the  second  oldest  in  seniority  of 
the  24,  and  as  of  December  31, 1936,  was  working  as  a  flag¬ 
man  and  not  as  conductor.  He  could  have  displaced  28 
men.  (R.  718) 

The  next  man  in  seniority  of  the  24  is  Heisterman.  (R. 
720) 

His  name  appears  on  Board  Exhibit  3,  sheet  4.  about 
middle  of  column  1,  and  as  of  December  31,  1936.  he  was 
working  as  yard  helper  and  could  have  displaced  27  men. 

Cassell  is  another  of  the  24,  and  he  was  working  as  a 
223  yard  helper.  His  is  the  fourth  name  following  Heis¬ 
terman.  (R.  721) 

The  voungest  in  seniority  of  these  24  is  Ramsev.  His 
name  appears  on  Board  Exhibit  3,  below  the  middle  of  col¬ 
umn  2  of  sheet  1.  At  this  point  the  Chairman  stated  he 
would  like  to  have  counsel  furnish  an  exhibit  showing  the 
24  men  in  question  and  the  assignments  on  which  they  were 
working.  (R.  722) 

Witness  read  the  names  of  the  remainder  of  the  24  men, 
and  where  their  names  appeared  on  Board  Exhibit  3.  (R. 
723-24) 

Cross  Examination 

There  are  no  regularly  assigned  road  brakemen.  except 
work  trains.  Men  get  runs  on  road  freight  trains  through 
advertisement  and  bid.  When  a  man  bids  on  an  adver¬ 
tisement  it  is  in  the  pool  and  the  crew  is  designated  by  the 
conductor’s  name  and  the  caboose  number.  (R.  725) 
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All  men  in  road  freight  service  are  in  the  pool  except 
work  trains.  In  the  pool  they  work  first  in,  first  out.  Ac¬ 
cording  to  Board  Exhibit  3,  there  are  road  jobs  for  60  regu¬ 
larly  assigned  crews.  Sheet  1  of  Board  Exhibit  3  shows 
freight  conductors  and  passenger  conductors.  (R.  726) 
And  that  comprises  the  number  of  60.  (R.  727) 

The  24  men  whose  names  witness  gave  who  were  working 
as  of  December  31,  1936,  in  positions  other  than  conductors 
could  displace  any  one  of  24  men  holding  assignment  as 
freight  conductors.  McLaughlin  could  displace  29  of  the 
60  men  working  as  freight  conductors.  He  has  no  pas¬ 
senger  rights.  (R.  728) 

On  the  24  men  whose  names  are  mentioned,  ten  of 
224  them  are  working  as  freight  flagmen,  three  as  freight 
brakemen  and  eleven  as  yard  helpers.  (R.  729) 

The  10  men  among  the  24  whose  names  witness  gave  in, 
in  bidding  on  an  advertisement  could  take  a  job  as  a  brake- 
man  or  conductor,  according  to  their  seniority,  and  the 
same  thing  is  true  with  respect  to  the  3  men  working  as 
brakemen  and  the  11  men  working  as  yard  helpers.  All  men 
on  the  P.  &  L.  E.  have  seniority  rights  in  the  vard  and  on 
the  road,  unless  thev  are  restricted  or  have  forfeited.  (R. 
730) 

In  general,  the  men  have  road  rights  and  yard  rights,  that 
is,  since  May  7,  1920,  so  it  is  up  to  the  men  whether  they 
work  on  the  road  or  in  the  yard,  according  to  seniority.  Ten 
of  these  men  exercised  their  preference  for  assignments  as 
flagmen,  3  as  freight  brakemen  and  11  as  yard  helpers, 
rather  than  take  jobs  as  conductors  on  the  road.  There  is 
a  considerable  turnover  of  men  going  from  the  road  to  the 
yard  and  the  yard  to  the  road  all  the  time.  There  are  some 
changes  on  every  advertisement  and  advertisements  are  put 
out  every  week.  (R.  731) 

Witness  presumes  that  there  is  a  turnover  of  as  many 
as  50  men  from  road  to  yard  and  yard  to  road  on  an  adver¬ 
tisement.  Under  the  application  of  Article  26  (b)  of  the 
schedule  of  November  17,  1936  (B.  of  R.  T.  Ex.  10),  if  a 
man  is  working  as  a  conductor  and  his  job  is  discontinued, 
he  might  have  to  go  to  another  part  of  the  road  in  the  exer¬ 
cise  of  his  seniority  as  a  conductor.  (R.  732) 

Last  evening  witness  checked  Board  Exhibit  3,  and  esti¬ 
mates  that  100  or  more  men  holding  assignments  as 
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225  road  flagmen,  road  brakemen  or  yard  helpers  could 
by  virtue  of  their  seniority  hold  positions  as  yard 

foremen.  (R.  733) 

John  F.  Piper.  Called  as  a  witness  by  B.  of  R.  T.  in  re¬ 
buttal,  testified: 

Employed  as  yard  foreman  on  P.  &  L.  E.  First  em¬ 
ployed  October  18,  1915,  as  yard  helper.  (R.  762) 
Promoted  to  yard  foreman  and  then  road  conductor.  Now 
working  as  yard  foreman.  (R.  763) 

nailing  themselves  which  is  not  in  the  standard  book  of 
There  was  then  read  to  the  witness  the  rule  book  of  the 
P.  &  L.  E.,  defining  yards  and  yard  engines.  (R.  776-77) 
In  the  yards  there  are  a  number  of  tracks.  (R.  777) 

In  practice  on  the  P.  &  L.  E.,  in  yard  service,  the  yard 
conductor  or  yard  foreman  is  under  the  directions  of  the 
yardmaster,  and  assists  in  building  up  trains,  breaking  up 
trains,  classifying  cars,  etc.  The  duty  of  the  yard  helper 
or  yard  brakeman  is  to  assist  the  yard  foreman.  The 
switehtender’s  duty  is  to  operate  the  switches,  that  is,  to 
throw  the  switches.  (R.  780) 

Helpers,  as  a  general  rule,  couple  and  uncouple  the  cars. 
On  the  P.  &  L.  E.  there  is  one  field  man.  "Witness  describes 
the  operations  in  the  yards  of  coupling  and  uncoupling, 
making  up  and  breaking  up  trains.  (R.  781-85) 

The  signals  in  the  vard  differ  materiallv  during  switch- 
ing  operations.  The  men  have  built  up  a  system  of  sig- 
rules.  Outside  the  yards  they  go  mostly  by  standard  book 
signals.  (R.  783-84) 

In  some  crews  in  the  yard  the  yard  foreman  or  conduc¬ 
tor  does  exactly  the  same  work  that  is  done  by  the 

226  yard  brakeman.  (R.  783) 

Witness  testified  as  to  precautions  necessary  to  be 
taken  to  avoid  injury  in  the  yard.  (R.  785-86) 

Yard  work  is  practically  the  same  in  all  of  the  yards  on 
the  P.  &  L.  E.  Counting  Pittsburgh,  there  are  nine  yards 
and  the  mileage  is  240  miles,  including  all  branches.  (R. 
786) 

Outside  of  the  yard  limits  there  is  approximately  seven 
miles  of  track  in  one  place  and  at  another  about  2,000  feet. 
Tn  all  places  the  main  tracks  run  through  the  yard  limits. 
The  main  tracks  on  which  the  road  men  work  are  under 
different  signal  systems  and  different  supervision  than 
yard  tracks  in  the  yard  limits.  (R.  787) 
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Yardmen  are  allowed  to  get  on  to  the  main  tracks  that 
run  through  the  yard  limits  by  requesting  permission  from 
the  dispatcher,  but  not  allowed  on  the  main  tracks  without 
that  permission.  The  main  tracks  are  controlled  by  blocks 
or  signals  in  the  yard  limits,  as  distinguished  from  the  yard 
tracks.  The  main  track  trains  go  through  the  yard  limits 
at  high  speed.  (R.  788) 

At  times  the  vard  foreman  or  vard  conductor  aids  in 
throwing  switches  in  the  yard,  and  at  times  does  the  same 
work  as  a  yard  helper.  In  spotting  cars  and  directing 
them  he  frequently  gets  on  top  of  the  car  just  the  same  as  a 
yard  helper.  (R.  788) 

In  the  work  in  the  yard  there  is  and  must  be  great  inter¬ 
team  work  among  the  men  to  facilities  the  operations.  The 
men  work  as  one  team.  They  learn  their  peculiarities  of 
signalling  to  each  other  by  motions,  waving,  etc.  (R. 
227  789) 

Witness  has  noticed  that  men  qualified  as  conduc¬ 
tors  frequently  take  helpers’  jobs  in  the  yard  service.  Wit¬ 
ness  had  done  that  himself.  In  certain  circumstances  it 
giv^s  them  better  helper  jobs.  Junior  men  are  frequently 
performing  the  yard  foreman’s  work.  Witness  was  on  the 
P.  &  L.  E.  prior  to  the  so-called  outlaw  strike  in  1920.  (R. 
790) 

The  yard  work  today  is  practically  the  same  as  it  was 
prior  to  1920,  except  as  to  new  mechanical  contrivances. 
Frqm  moving  around  the  country  and  observing  conditions 
on  other  railroads  witness  says  yard  work  is  about  the  same 
on  other  railroads  as  on  the  P.  &  L.  E.  Witness  has  worked 
on  the  Pennsylvania  Railroad  and  would  say  the  yard  work 
on  the  P.  &  L.  E.  is  about  the  same  as  the  Pennsylvania. 
(R.  791) 

In  answer  to  questions  of  the  Chairman,  the  witness  tes¬ 
tified  : 

At  the  present  time  other  members  of  witness’  crew  hold 
rights  as  yard  foremen  and  as  helpers.  If  witness  laid  off, 
under  the  seniority  rules,  the  next  oldest  man  in  the  crew 
takes  over  the  crew,  and  a  helper  is  called  in  from  the  extra 
list  to  fill  in  at  the  bottom.  That  has  been  the  rule  pretty 
generally  since  1920.  (R.  792) 

When  a  conductor  lays  off  and  the  senior  man  takes  his 
place  in  the  crew,  witness  would  say  that  in  a  general  run 


NATIONAL  MEDIATION  BOARD  ET  AL. 


191 


that  does  promote  a  certain  amount  of  efficiency.  The  effi¬ 
cient  method  of  operation  depends  on  the  individual.  (R. 
793) 

In  most  cases  witness  would  say  that  the  oldest  man  in 
the  crew  is  the  more  efficient  man  to  take  charge  of 

228  the  crew  when  the  conductor  or  foreman  lays  off,  but 
it  depends  on  the  individual.  In  the  work  of  the 

crew  there  are  two  helpers  and  one  foreman  ordinarily, 
that  is,  the  general  practice.  The  foreman  takes  the  orders 
and  direct  how  the  movement  shall  be.  He  is  with  the  crew 
at  all  times  and  is  doing  part  of  the  work  that  the  helpers 
do.  (R.  794) 

The  ground  switehtender  does  not  ride  the  cars.  Only  in 
certain  operations  he  just  attends  to  one  switch  or  more  at 
the  request  of  the  crew.  A  flat  crew,  composed  for  a  fore¬ 
man  and  two  helpers,  does  not  have  a  ground  switehtender 
assigned  to  them,  but  do  their  own  switching.  In  hump  op¬ 
erations  they  do  have  ground  switchtenders  assigned.  In 
poling  operations  they  have  ground  switchtenders.  Wit¬ 
ness  describes  a  poling  operation.  (R.  795) 

Witness  participated  in  the  election  held  in  1935  among 
the  yard  conductors.  Does  not  recall  that  he  voted  as  a  yard 
foreman  in  both  instances,  but  believes  he  did  not.  Does 
not  believe  he  was  on  the  eligible  list  at  that  time.  Thinks 
he  was  a  yard  helper.  Had  bid  in  a  job  as  helper  at  that 
time.  At  the  time  of  the  second  election  could  not  tell 
whether  he  was  helper  without  consulting  his  records.  (R. 
796) 

Cross-examination. 

From  Boston  to  Duncan  East  Cross-Over  there  is  a 
stretch  of  seven  miles  of  track  outside  of  the  yard  limits. 
On  the  Ohio  Bridge  at  Beaver  there  is  a  stretch  of  about 
2000  feet  of  track  which  is  outside  of  the  yard  limits.  The 
conductor  or  foreman  gets  the  orders  from  the  yardmaster 
and  is  responsible  for  the  operations  his  crew  engages  in. 
He  is  your  supervisor,  or  what  is  commonly  called  a 

229  boss,  if  you  are  working  as  a  helper.  (R.  797) 

In  a  crew  there  is  one  foreman  and  two  helpers. 
On  our  railroad  he  is  called  a  yard  foreman.  The  schedules 
designate  him  as  a  conductor  (foreman)  but  in  actual  prac¬ 
tice  when  the  bids  are  put  out  he  is  designated  as  a  yard 
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foreman.  Whether  conductor  or  foreman,  he  is  the  man  in 
charge  of  the  operation.  The  conductor  gets  his  orders 
from  the  yardmaster  in  making  up  a  train.  He  does  not 
always  have  a  list  of  the  cars  to  he  made  up  in  the  train. 
(R.  79S) 

He  does  have  a  list  in  making  up  certain  parts  of  the 
train.  As  a  general  rule  you  have  a  list  of  cars  called  a 
switching  list,  and  the  helpers  have  another  list  called  the 
cutting  list.  The  vardmaster  generallv  hands  the  cutting 
list  to  the  helpers.  The  foreman  gets  the  switching  list. 
Ordinarily,  the  foreman  gets  one  list.  He  gets  one  switch¬ 
ing  list  and  two  cutting  lists.  (R.  799-800) 

He  keeps  the  switching  list  and  gives  his  helpers  the  cut¬ 
ting  list.  The  helpers  working  in  the  crew  make  up  the 
train  under  the  directions  of  the  conductor.  When  the  train 
is  made  up,  the  yard  crew  does  not  take  it  out  on  the  road 
except  in  some  specific  isolated  instances.  One  specific  in¬ 
stance  is  the  crew  that  works  on  the  West  Side  Belt  Rail¬ 
road.  They  have  three  helpers  and  when  they  get  their 
train  they  go  out  on  the  road.  It  is  an  interchange  move¬ 
ment  from  one  railroad  to  another.  (R.  800) 

After  the  train  is  made  up  in  the  yard  the  road 
230  crew  goes  in  and  takes  the  train  out.  When  a  train 
comes  into  the  yard  the  road  men  cease  operations 
and  the  yardmen  take  it.  The  road  engine  is  uncoupled 
and  the  vard  engine  does  the  switching.  In  the  vard  we 
have  a  caboose  track.  (R.  SOI) 

The  caboose  goes  on  that  track  as  a  general  rule.  Wit¬ 
ness  is  now  working  as  vard  foreman  and  sometimes  has 
bid  in  the  yard  as  helper  and  other  men  do  the  same  thing. 
The  last  time  witness  changed  out  on  the  road  was  in  1933. 
Witness  prefers  yard  work  and  staved  in  the  vards.  (R. 
802) 

S.  R.  Harvey  called  as  a  witness  by  B.  of  R.  T.,  in  re¬ 
buttal,  testified : 

He  is  Assistant  President,  B.  of  R.  T*  It  was  stipulated 
that  witness  was  qualified  to  testify  in  the  field  of  railroad 
work.  (R.  803) 

Cleveland  Compact  was  in  effect  from  1919  until  1925, 
and  was  then  abrogated  by  the  B.  of  R.  T.  Cooperative 
Agreement  was  made  effective  in  August,  1932,  and  abro- 
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gated  by  the  0.  R.  C.,  effect  ive  September  1,  1934.  Under 
the  Cooperative  Agreement  and  the  Cleveland  Compact 
there  was  no  separation  among  the  yard  foremen,  yard 
helpers  and  switchtenders.  Under  those  agreements  they 
were  classed  as  yardmen.  That  was  true  likewise  under 
the  Cooperative  Agreement.  (R.  804) 

Witness’  attention  called  to  Article  26(b),  0.  R.  C.  sched¬ 
ule  effective  November  17,  1936  (B.  of  R.  T.  Ex.  10)  and 
he  testified  that  he  heard  the  interpretation  thereof  given 
by  witnesses  Williams  and  Johnson.  Witness  gave  his  in¬ 
terpretation  of  Article  26(b).  (R.  806-08) 

Witness  has  read  0.  R.  C.  Exhibit  19,  letter,  July 

231  29,  1936,  Phillips  to  Judge  Carmalt.  (R.  808) 

Q.  In  reference  to  the  testimony  of  Mr.  Johnson, 
concerning  a  flat  increase  and  percentage  increase,  would 
you  tell  the  Court,  from  your  experience  and  from  your  per¬ 
sonal  knowledge  very  briefly  the  course  and  history  of  such 
increases?  A.  The  exhibits  already  in  this  record  show  that 
in  1900  the  yard  rates,  as  set  forth  in  the  schedule  of  the 
Baltimore  &  Ohio  Railroad,  which  was  referred  to  yester¬ 
day  by  Mr.  Johnson,  showed  a  differential,  as  between  the 
yard  conductor  and  yard  brakeman  or  yard  foreman  and 
yard  helper,  in  various  yards,  as  follows:  (R.  811) 
Fifty-two  cents,  58  cents,  60,  60,  60,  72,  75,  78,  54,  35,  60, 
63  and  30. 

In  the  Chicago  Switching  District,  where  the  Baltimore  & 
Ohio  has  a  yard,  and  did  have  at  that  time  because  it  is 
quoted  in  the  schedule,  the  differential  is  $5  per  month.  It 
is  $75  per  month  for  night  foreman  as  against  $70  for  night 
helper,  for  instance,  and  the  same  differential  between  day 
foreman  and  day  helper,  which  averages,  in  a  30-day  month, 
which  was  considered  at  that  time,  as  I  understand  it, 
16-2/3  cents  per  day  as  between  a  foreman  and  a  helper  in 
the  Chicago  Switching  District.  The  general  average  for 
all  of  the  tabulations  set  forth  in  the  Baltimore  &  Ohio 
schedule  in  1900  is  around  53  cents  a  day. 

When  Supplement  16  to  General  Order  27  became  effec¬ 
tive  in  1919  and  which  revised  to  a  certain  extent,  the  rates 
of  pay  for  both  road  and  yardmen,  the  Denver  differential 
rate,  as  testified  to  by  Mr.  Johnson,  was  $5.40  per  day  for 
foremen  and  $5.11  for  helpers  or  a  spread  between 

232  the  foreman  and  helper  of  33  cents. 
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That  was  the  rate  which  was  in  effect  in  the  moun¬ 
tain  territory  in  the  West  and  was  termed  the  Denver  dif¬ 
ferential  to  distinguish  it  from  what  we  termed  the  level 
rate — the  rate  in  effect  in  the  level  territory — and  that,  as 
set  forth  in  Supplement  16,  to  General  Order  27,  was  $5.33 
for  the  foreman  and  $5.00  per  day,  in  both  instances,  for 
the  helper,  maintaining  the  same  spread  of  33  cents.  (R. 
S12) 

Decision  No.  2  of  the  Railroad  Labor  Board  made  effec¬ 
tive  in  1920,  placed  the  foreman  at  $6.96  per  day  and  the 
helper  at  $6.48  per  day,  or  a  spread  of  48  cents. 

On  July  1,  1921,  the  Railroad  Labor  Board  handed  down 
another  decision  known  as  Decision  No.  147,  which  reduced 
the  rates  of  both  train  and  yardmen,  including  all  other  em¬ 
ployees  in  railroad  service,  and  set  the  foreman’s  rate  at 
$6.32  and  the  helper's  rate  at  $5.96,  both  per  day,  or  a 
spread  of  36  cents. 

When  an  increase  in  pay  was  received  in  1926,  in  the  East¬ 
ern  and  Southeastern  Territories  and  in  1927  for  the  West¬ 
ern  Territory,  the  rates  became  $7.14  for  foreman  per  day 
and  $6.62  for  helper  per  day,  or  a  spread  of  52  cents,  and 
those  are  the  rates  in  effect  today,  thus  indicating  that  the 
differential  between  the  yard  foreman  and  the  yard  helper 
over  a  period  of  37  years  is  almost  exactly  the  same  as 
where  it  was  in  1900. 

That  has  been  brought  about  bv  the  fact  that  vardmen 
have  always,  up  until  recent  years,  been  adverse  to  per¬ 
centage  increases  and  have  always  insisted  that  the 
233  yard  helper  shall  get  just  as  much  money  increases 
as  the  yard  foreman,  while  exactly  the  opposite  has 
been  true  in  road  service  in  so  far  as  the  conductors  are 
concerned.  (R.  813) 

The  rate  of  pay  for  a  brakeman,  for  instance,  in  1900,  was 
2  cents  per  mile,  or  $2.00  per  100  miles  per  day  of  10  hours, 
and  the  conductor’s  rate  was  3  cents.  An  increase  was  re¬ 
ceived  of  15  per  cent  which  I  think  was  around  1903,  plac¬ 
ing  the  conductor's  rate  at  $3.45.  Pie  received  15  per  cent 
of  $3.00  or  a  45-cent  increase,  and  the  brakeman ’s  increase 
was  15  per  cent  on  $2.00  or  $2.30  and  where  the  differential 
had  previously  been  $1.00,  the  difference  between  $3.00  and 
$2.00,  it  immediately  jumped  to  $1.15. 
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From  then  on,  about  1906,  I  believe  it  was,  we  received 
another  10  per  cent  increase.  I  am  speaking  of  the  West¬ 
ern  Territory  where  I  worked  at  that  time  and  my  knowl¬ 
edge  is  that  practically  the  same  thing  happened  all  over 
the  United  States.  We  received  a  10  per  cent  increase  along 
amout  1906,  and  thereby  widened  the  differential  again  and 
then  we  went  through  the  Government  Control  period  in 
1917  and  1918  up  to  1921  before  the  Government  relin¬ 
quished  control  of  the  railroads,  and  we  received  a  slight 
increase  in  pay  through  supplement  16,  which  I  referred  to 
— Supplement  16  to  G-eneral  Order  27.  We  received  an  in¬ 
crease  in  pay  through  General  Order  27  itself,  (R.  S14)  and 
another  through  Supplement  16  to  General  Order  27,  and 
then,  after  the  railroads  went  out  from  under  Government 
Control,  we  got  quite  a  substantial  increase  through  Deci¬ 
sion  No.  2  of  the  United  States  Railroad  Labor  Board 
234  and  then  a  decrease  through  Decision  147  and  then 
an  increase  after  that  in  1926  and  the  increase  that 
was  made  effective  in  1926  was  again  on  a  percentage  basis 
and  applied  to  both  road  and  yard  service.  It  was  7M>  per 
cent  in  the  Eastern  Territory  for  both  road  and  yardmen 
and  then,  in  1927,  it  was  the  same  per  cent  of  7M>  in  the 
Western  Territory  for  yardmen,  but  the  Board  refused  to 
grant  any  increase  to  roadmen  and  then  that  was  taken  up 
later  in  1928,  as  far  as  conductors  and  trainmen  are  con¬ 
cerned,  and  we  were  still  unable  to  secure  l1/*  per  cent  in¬ 
crease  and  received  only  63/*>  per  cent  increase  for  roadmen, 
but  it  was  on  a  percentage  basis  and  thereby  widened  the 
differential  continuously  through  those  percentage  in 
creases  as  between  conductor  and  brakeman,  wiiile  the 
yardman  declined  to  do  that  up  until  the  1926  settlement, 
where  they  received  a  ll/>  per  cent  increase.  So,  in  starting 
in  the  Chicago  Switching  District,  with  their  rate  of  a  $5.00 
differential  in  1900,  which  would  amount  to  16-2/3  cents  per 
day  for  a  30-day  month,  and  coming  up  to  date,  the  differ¬ 
ential  in  yard  service  has  been  widened  very  little.  (R.  815) 
It  has  remained,  with  a  maximum  around  52  cents,  wiiere  it 
is  today,  wiiile  the  brakemen’s  differential,  starting  in  with 
$3.00  and  $2.00  has  gone  up  to  $1.50  or  $1.60 — whatever  it 
figures  out — through  freight  conductor  against  through 
freight  brakeman  and  w’ay  freight  conductor  against  way 
freight  brakeman,  and  that  has  been  brought  about  through 
the  percentage  adjustments. 
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This  question  came  up  again  in  our  recent  wage  confer¬ 
ence,  the  first  one  we  have  had  since  the  increase  of  1926, 
1927  and  192S,  in  the  Eastern,  Western  and  South- 

235  eastern  Territories.  What  might  be  termed  the  se¬ 
nior  organizations — the  Engineers  and  Conductors — 

contended  for  a  20  per  cent  increase  in  pay.  What  might 
be  termed  the  junior  organizations — the  Trainmen,  Fire¬ 
men  and  the  Switchmen's  Union  of  North  America— con¬ 
tended  for  a  slight  increase  of  20  cents  per  hour. 

Negotiations  continued  over  a  number  of  days  and  even¬ 
tually  the  action  was  taken  unanimously  that  we  would  pro¬ 
ceed  on  the  20  per  cent  increase  basis  for  all  classes  repre¬ 
sented  and  that  is  the  basis  upon  which  we  are  asking  an 
increase  today  and  that  includes  yardmen  as  well  as  road¬ 
men.  (816) 

#  *  #  # 

A.  I  mean  between  road  conductors  and  road  brakemen 
as  compared  with  yard  conductors  and  yard  brakemen. 

Witness  testified  as  to  conflict  of  interest  between  conduc¬ 
tors  and  brakemen,  particularly  as  to  the  testimony  of  the 
witnesses  Johnson  and  Williams,  called  by  the  0.  R.  C.  (R. 
817-18) 

Witness  testified  concerning  mileage  limitations  as  re¬ 
lated  to  conflict  of  interest.  (R.  819-21) 

♦  #  •  * 

It  was  testified  to  that  the  junior  classes — I  presume  re¬ 
ferring  to  our  organization  or  the  men  we  represent 
through  our  organization — are  a  voracious  group;  that  if 
you  will  let  them  go  and  give  them  the  right,  they  will  im¬ 
mediately  start  out  here  to  change  all  these  conductors’  runs 
and  reduce  the  miles  on  the  conductors’  runs  in  order  to 
provide  jobs  for  the  junior  men  and  therefore  there  is  a 
conflict  of  interest.  To  me  that,  too,  borders  on  being  ri¬ 
diculous. 

236  We  have  in  our  organization  just  as  many  old  men 
on  these  preferred  runs  as  do  the  Order  of  Railway 

Conductors.  They  happen  to  be  brakemen  and  there  is  no 
more  incentive  for  us  to  reduce  the  conductors’  miles  in 
order  to  provide  more  jobs  for  more  men  than  to  reduce 
the  old  brakemen ’s  miles  to  do  the  same  thing.  So,  that 
basis,  in  my  estimation,  as  being  a  conflict  of  interest  is  a 
mere  figment  in  somebody’s  imagination.  It  has  been 
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proved  conclusively,  through  many,  many  years  of  labor  or¬ 
ganization  activities  in  these  railroad  brotherhoods  that 
men  are  reasonable.  (R.  820-21)  They  are  governed  by 
reasonable  men.  They  are  not  governed  by  radicals  and 
grasping  men.  Organizations  do  not  ordinarily  elect  such 
men  to  office  where  they  have  any  power  to  bring  about 
such  things,  and  for  the  Order  of  Railway  Conductors  to 
contend  that  if  those  men  were  all  in  one  organization  the 
younger  men  would  just  completely  run  the  older  men  off 
the  railroads,  is  not  true  at  all.  It  has  not  proved  out  that 
way  in  the  past  and  certainly  will  not  prove  out  that  way  in 
the  future. 

So  I  say  again,  as  I  have  said  on  at  least  two  other  occa¬ 
sions  in  these  hearings,  that  there  is  no  conflict  of  interest. 
There  is  a  thought  in  some  people’s  minds  that  there  should 
be  some  conflict  of  interest  in  order  to  justify  their  organi¬ 
zation’s  existence,  but  when  you  come  to  prove  it,  it  cannot 
just  be  done  by  the  facts. 

From  witness’  long  experience,  observation  and  knowl¬ 
edge  does  not  regard  that  there  is  any  conflict  of  interest 
between  vard  foremen,  vard  helpers,  and  switchtenders. 
(R.  821)  * 

Witness  testified  as  to  the  duties  of  the  yard  fore- 
237  men,  yard  helpers  and  switchtenders  in  making  up 
and  breaking  up  trains  in  the  yard.  (R.  825-826) 

With  respect  to  what  work  is  done  and  carried  on  by  yard 
foremen,  yard  helpers,  and  switchtenders,  their  duties  are 
to  make  and  break  up  trains,  and  to  switch  industries  that 
are  served  by  the  railroad  by  which  they  are  employed,  and 
the  yard  crew  almost  invariably  works  as  a  unit.  (R.  825) 
It  is  very  seldom,  if  ever,  on  most  yard  crew’s,  that  any 
member  of  the  crew  is  away  from  the  work.  They  have  a 
certain  program  of  work  set  out  for  them  and  they  go  ahead 
and,  in  most  instances,  work  all  day  on  that  particular  job 
with  the  foreman  and  helpers  together,  each  one  doing  their 
particular  job  and,  in  that  way,  it  is  materially  different 
from  the  road  crew. 

The  conductor  in  road  service  has  duties  that  are  never 
performed  by  brakemen,  while  that  is  not  true  in  yard  ser¬ 
vice.  The  foreman  may  be  doing  a  certain  thing  in  connec¬ 
tion  with  the  work  one  time  and  maybe  a  little  later  he  is 
doing  something  that  the  other  members  of  the  crew  w’ere 
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doing  before.  They  change  about  in  their  duties.  He  may 
be  cutting  off  cars — the  yard  foreman — setting  brakes  and 
doing  the  same  thing  the  helpers  are  doing. 

In  the  road  service  the  conductor  may  be  absent  from  the 
crew  all  the  time  they  are  taking  care  of  their  duties.  On 
the  local  freight,  the  conductor  generally  checks  the  freight 
out  of  the  car  when  they  unload  it  and  checks  it  in  when  they 
load  and  the  brakemen  may  be  off  quite  a  distance  away 
switching  and  doing  station  work,  and  the  road  con- 

238  ductor  has  many  reports  to  make  out  during  the 
course  of  the  day’s  work,  to  have  them  ready  to  turn 

in  at  the  end  of  the  run.  Those  things  do  not  ordinarily 
happen  in  yard  service.  (R.  826)  There  are  certain  re¬ 
ports,  it  is  true,  that  a  yard  foreman  has  to  turn  in  at  the 
end  of  the  trick,  but  in  many  cases  there  is  nothing  to  turn 
in  except  the  switch  list  that  he  has  been  working  from,  and 
that  is  one  of  the  principal  reasons  why  the  yardman  in  all 
of  the  years  that  I  have  been  connected  with  them,  have 
insisted  that  the  differential  between  the  foreman  and  the 
helper  be  not  widened  to  any  great  extent. 

If  a  yardman  wants  to  work  as  a  helper  or  as  a  foreman 
lie  chooses  the  work  he  wants  to  do,  and  they  do  not  want  a 
wide  differential  of  pay  between  yardmen  and  helpers.  For 
illustration,  as  Shallenberger  testified,  there  are  more  than 
100  men  holding  helpers’  jobs  in  the  yard  service  rather 
than  foremen’s  jobs  and  those  men  would  rather  be  work¬ 
ing  a  daylight  trick  as  a  helper  than  a  night  trick  as  a  fore¬ 
man.  They  do  not  want  that  kind  of  a  situation  disturbed 

and  because  of  that  thev  insist  that  their  craft  as  tliev  have 

•  •» 

set  it  up  over  the  years  be  maintained.  (R.  827) 

If  they  are  working  on  the  lead,  kicking  cars  and  switch¬ 
ing  cars  into  one  track  and  another,  or  making  up  or  break¬ 
ing  up  trains,  the  foreman  may  be  cutting  the  cars  off  and 
the  helper  down  in  the  field  catching  the  ears,  setting  brakes, 
etc. 

They  may  be  over  setting  out  cars  to  industries.  The 
foreman  would  be  there  maybe  setting  brakes,  cutting  off 
cars  and  cutting  off  the  engine  or  making  couplings,  etc. — 
doing  the  same  things  as  the  other  members  of  the 

239  crew.  He  does  not  stand  around  bossing  the  work 
and  letting  the  other  members  of  the  crew  do  the 

work.  He  is  doing  as  they  are,  setting  brakes  and  even 
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throwing  switches  and  other  work — that  is  actually  done 
by  yard  foreman.  He  will  do  anything  that  comes  to  hand 
in  the  course  of  the  work — whatever  is  to  be  done.  (R. 
829-830) 

The  work  of  yard  foremen,  yard  helpers  and  switehten- 

ders  is  whollv  inter-related  and  thev  have  to  work  as  a  co- 
«  * 

ordinated  whole  and  cooperate  with  each  other.  (R.  830) 
Yardmen  have  always  grouped  themselves  together  for 
the  purpose  of  collective  bargaining,  no  matter  whether 
they  are  under  the  representation  of  our  organization  or  the 
switchmen’s  union.  They  have  never  permitted  themselves 
to  be  separated.  It  is  true  that,  on  some  roads,  they  may 
have  a  separate  seniority  for  yard  foreman,  but  generally, 
over  the  entire  Western  countrv,  where  I  worked  for  manv 

*  7  w 

years,  that  is  not  true  and  in  the  biggest  yard  terminal  in 

the  world,  at  Chicago,  they  have  a  universal  schedule  that 

applies  to  all  yards  in  that  district,  known  as  the  Chicago 

Switching  District  schedule,  and  there  are  thousands  of  men 

covered  bv  that  schedule.  Thev  work  as  foremen  if  thev 
*  * 

see  fit,  and  as  helpers,  if  they  see  fit,  without  any  restric¬ 
tions.  They  can  work  today  as  a  helper,  and  another  pe¬ 
riod  work  as  foreman,  without  losing  anv  senioritv  rights. 
They  always  insist  on  obtaining  that  kind  of  condition  and 
of  course  thev  do  not  want  that  condition  disturbed. 

They  have  had  that  same  right  on  the  P.  &  L.  E. 
240  for  all  these  vears  since  1920  and  thev  have  consul- 
ered  themselves  as  one  group  or  one  class.  (R.  832- 
32) 

In  yard  service  at  all  times  they  must  be  in  communica¬ 
tion  with  each  other  bv  signals  and  in  manv  instances  thev 
must  be  near  enough  together  to  shout  or  talk.  In  other  in¬ 
stances  the  field  man  may  be  quite  a  distance  from  the  en¬ 
gine,  but  they  are  never  outside  of  the  specified  distance 
necessary  to  communicate  by  hand  signals  or  lamp  signals. 

In  road  service,  a  man  on  the  rear  end  of  a  150-car  train 
is  virtually  cut  off  entirely  from  the  head  end,  as  far  as 
any  signalling  is  concerned,  and  especially  is  that  true 
where  there  are  curves  in  the  track.  (R.  833) 

Witness’  attention  called  to  the  testimony  of  witness 
Johnson  regarding  mileage  limitations  put  into  effect  by 
B.  of  R.  T.  Witness  knows  of  practice  where  mileage  limi¬ 
tations  have  been  put  into  effect  on  railroads  other  than 
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through  the  B.  of  R.  T.  Testified  that  there  were  numerous 
railroads  where  mileage  limitations  were  put  into  effect 
during  the  depression  bv  the  0.  R.  C.  voluntarily.  (R.  834- 
35) 

On  the  P.  &  L.  E.  there  is  a  mileage  limitation  which  is 
not  in  the  schedule,  but  is  a  separate  agreement  between 
the  P.  &  L.  E.,  the  0.  R.  C.  and  B.  of  R.  T.  (R.  S35) 

Cross  Examination 

Witness  is  familiar  with  the  fact  that  on  the  P.  &  L.  E. 

the  men  have  rights  in  the  vards  and  rights  on  the  road. 

Is  familiar  with  the  fact  that  in  September,  1935,  there  was 

an  election  on  the  P.  &  L.  E.  of  the  yard  conductors  as  a 

group.  Witness  testified  that  on  this  railroad  the 

241  yardmen  are  in  one  group  or  class.  There  has  been 

no  change  in  their  set-up,  they  are  working  today  as 

thev  alwavs  worked.  The  vard  conductors  are  classed  bv 
■  *  •  •  • 

the  Board  as  a  separate  group,  but  that  has  not  changed  the 
working  conditions  one  iota.  (R.  836) 

The  yard  engine  operation  is  directed  by  all  yardmen — 
whoever  happens  to  be  signalling  to  him  at  the  time.  The 
engine  crew  works  entirely  by  signal.  The  foreman  does 
not  usually  take  the  engine.  It  may  be  the  foreman  or  it 
mhy  be  one  of  the  helpers,  and  sometimes  the  entire  crew. 
The  yardmen  work  as  a  unit.  The  road  men  also  work  as  a 
unit,  running  on  the  road,  each  man  doing  his  own  job,  but 
they  would  be  far  separated,  one  man  being  a  mile  away 
from  the  others  in  a  long  train.  The  three  yardmen  are 
working  together.  They  are  in  communication  all  the  time. 

Under  the  rules  they  must  be  in  communication  with  each 
other.  A  yardman  that  gets  out  of  sight  of  the  remainder 
of  the  crew  is  not  a  real  switchman.  He  is  in  communica¬ 
tion  with  the  crew  at  all  times,  and  that  is  necessary.  If  he 
gets  out  of  sight,  they  are  liable  to  have  wreck  and  pile 
things  up. 

'Witness  says  there  is  no  conflict  of  interest  between  the 
craft  of  conductors  and  the  craft  of  brakemen  or  flagmen 
on  this  question  of  mileage  limitation.  (R.  838) 

There  has  been  strong  argument  in  conferences  oit  this 
subject. 

Q.  And  in  the  several  conferences,  is  it  not  a  fact  that 
the  brakemen,  the  junior  class,  are  trying  to  limit,  the 
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*242  mileage  to  be  made  by  conductors  so  that  there  will 
be  more  conductor  jobs  for  brakemen?  A.  The  pri¬ 
mary  purpose  of  all — 

Q.  Just  answer  my  question,  if  you  please.  A.  I  can  not 
answer  it  except  by — 

Mr.  Hoover:  I  submit  he  can  answer  and  I  ask  the  Chair¬ 
man  to  instruct  him  to  answer  it,  with  a  yes  or  no  answer. 

The  Witness :  I  can  not  answer  it  with  a  yes  or  no  answer, 
in  my  opinion. 

Mr.  Hoover:  Now,  if  the  witness  wants  to  argue,  let  him 
stand  up  and  argue,  but  he  is  only  a  witness  now  and  T 

insist  that  he  be  controlled  by  the  rules.  (R.  839-840) 

#  •  • 

The  Chairman:  You  can  answer  that  ves  or  no  and  then 
make  your  explanation,  can  you  not  ? 

The  Witness :  Your  Honor,  I  do  not  like  to  answer  it  yes 
or  no  without  a  chance  to  explain  my  answer. 

The  Chairman :  Whatever  vour  answer,  vou  mav  explain 
it. 

The  Witness :  I  will  say  yes,  but  the  primary  purpose  of 
all  mileage  agreements,  whether  made  by  conductors  or 
brakemen,  is  to  do  that  very  thing  in  order  to  provide  more 
work  for  more  men  throughout  the  depression.  We  never 
had  mileage  limitations  or  mileage  agreements  until  the 
depression  struck  and  as  far  as  our  organization  was  con¬ 
cerned,  it  was  adopted  for  the  sole  purpose  of  dividing  the 
work  and  taking  care  of  more  men  and  taking  men  off  the 
street  and  giving  them  a  chance  to  earn  a  living  and  was 
never  intended  for  the  purpose  of  taking  jobs  away  from 
conductors  and  giving  them  to  brakemen,  any  more 
243  than  to  follow  out  the  theory  of  mileage  limitations, 
and  that  was  agreed  to  by  the  0.  R.  C.  as  well  as  us. 
(R.  840)  The  only  dispute  has  been  as  to  what  the  mileage 
limitation  should  be.  There  were  some  roads  where  the 
brakemen  refused  to  put  it  in.  There  were  other  roads 
where  the  conductors  refused  to  put  it  in  and  there  were 
numerous  others  where  they  put  it  in  jointly.  There  were 
others  where  they  put  it  in  at  3800  miles  for  the  conduc¬ 
tors  and  3500  miles  for  the  brakemen,  but  I  imagine  that 
the  necessity  for  that  is  about  over  now.  (R.  841) 

The  O.  R.  C.,  representing  the  conductors,  wanted  the 
passenger  mileage  limitation  limited  to  6,000  miles  and  the 
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representatives  of  the  brakemen  class  wanted  it  limited  to 
5,500  miles.  If  the  brakemen  had  succeeded,  it  would  have 
made  less  work  for  the  conductor  class  and  more  work  for 
the  brakeraan  class,  just  as  the  action  of  the  conductors  in 
limiting  the  mileage  to  6,000  miles  made  more  work.  (R. 
841-42 ) 

Witness  means  to  say  that  does  not  represent  a  conflict 
of  interest  between  the  two  crafts.  Whether  a  man  wants 
more  pay  does  not  evidence  a  conflict  of  interest.  If  the 
limitation  of  work  of  one  man  will  give  more  work  to  an¬ 
other  man,  witness  does  not  think  that  is  a  conflict  of  inter¬ 
est.  In  the  freight  service  the  O.  R.  C.  wanted  a  mileage 
limitation  of  3,S00  miles,  representing  the  conductors,  on 
some  roads,  and  on  some  they  did  not.  Thev  had  discus- 
sions  where  the  O.  R.  C.  were  perfectly  willing  to  go  along 
with  3,500.  (R.  842) 

In  some  conferences  the  conductors  argued  for  3,800  and 
the  brakemen  for  3,500  miles  in  freight  service,  and 
244  the  result  was  the  conductors  put  in  the  3,800  and  the 
brakemen  put  in  the  3,500.  If  the  brakemen  had  pre¬ 
vailed  in  having  their  mileage  limitation  established,  it 
would  have  reduced  the  pay  of  conductors  in  excess  of  the 
reduction  the  conductors  imposed  upon  themselves.  Wit¬ 
ness  does  not  think  there  is  anv  conflict  of  interest  between 
the  conductor  class  and  the  brakeman  class  in  regard  to 
matters  of  runs  and  lay-overs.  The  B.  of  R.  T.  has  an 
agreement  with  the  P.  &  L.  E.  at  the  present  time  which 
is  the  agreement  of  January  12,  1928,  as  modified  by  sup¬ 
plemental  agreement  of  February  1,  1933  (B.  of  R.  T.  Ex. 
9).  Under  the  terms  of  January  12,  1928,  agreement  as 
modified  by  February  1,  1933,  agreement,  the  conductor 
whose  job  is  discontinued,  has  the  right  to  displace  a  brake- 
man  in  the  exercise  of  the  conductor’s  seniority.  But  he 
has  not  that  right  now.  Under  the  agreement  as  it  then 
stood,  when  it  was  held  jointly  he  did,  but  not  now.  During 
all  of  the  time  the  agreement  of  January  12, 1928,  as  modi¬ 
fied  by  the  supplemental  agreement  of  February  1,  1933, 
was  in  effect,  the  conductor  whose  job  was  discontinued,  in 
the  exercise  of  his  seniority  had  the  right  to  bump  a  brake- 
man,  and  the  B.  of  R.  T.  was  a  party  to  that  agreement ;  that 
condition  held  good  both  under  the  1924  and  under  the 
1920  schedules  on  the  P.  &  L.  E.  That  is  as  witness  under- 


NATIONAL  MEDIATION  BOARD  ET  AL. 


203 


stands  it,  though  he  is  not  familiar  with  those  schedules. 
(R.  845) 

Redirect  Examination 

Witness  is  familiar  with  the  temporary  mileage  regula¬ 
tion  of  October  5,  1933,  between  the  P.  &  L.  E.  and  the  0. 
R.  C.  (R.  845) 

Witness’  attention  called  to  portions  of  that  agreement 
which  provides  in  subparagraph  (a),  “Regular  pas- 
245  senger  conductors,  5,500  miles  per  month  or  its 
equivalent.  Regular  freight  conductors,  3,500  miles 
or  its  equivalent.  Part  time  freight  conductors,  3,500  miles 
or  its  equivalent.”  The  B.  of  R.  T.  had  exactly  the  same 
mileage  for  its  men.  Witness  testified  that  the  mileage 
limitations  prescribed  in  the  O.  R.  C.  agreement  were  the 
same  as  provided  for  bv  the  B.  of  R.  T.  in  its  agreement. 
(R.  S46-47) 

Testimony  on  Brliaif  of  0.  B.  C. 

(In  Sur rebuttal) 

John  R.  Herring,  called  as  a  witness  by  O.  R.  C.,  in  sur- 
rebuttal,  testified: 

Referring  to  B.  of  R.  T.  Exhibit  6,  trainmen’s  roster,  and 
the  testimony  of  the  witness  Shallenberger  concerning  sen¬ 
iority  of  L.  E.  McLaughlin,  correction  sheet  No.  25,  dated 
August  29,  19.32,  issued  in  office  of  Assistant  Superinten¬ 
dent,  McKees  Rocks,  shows  McLaughlin  forfeited  conduc¬ 
tor  rights  prior  to  that  date  as  a  road  conductor  and  as  a 
passenger  conductor.  (R.  859-60) 

Correction  sheet  No.  49,  dated  December  22,  1936,  shows 
that  J.  F.  Ward  is  restricted  to  yard  service  only.  Sixteen 
of  the  24  men  on  the  list  mentioned  by  the  witness  Shallen¬ 
berger  as  of  December  31,  1936,  were  working  at  Dickerson 
Run,  with  possible  exception  of  one  or  two.  (R.  860-61) 

The  majority  of  these  men  have  been  working  out  of  Dick¬ 
erson  Run  for  years.  Three  of  the  men  among  the  24, 
worked  out  of  the  yard  at  Newell  and  lived  at  Newell.  These 
men  hold  those  jobs  bv  choice  in  the  exercise  of  their  senior¬ 
ity.  (R.  861-62) 

One  of  the  24  men  who  works  out  of  Monesson. 
two  who  work  out  of  Aliquippa,  and  two  who  work- 
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out  of  McKees  Rocks  hold  their  jobs  continuously,  and  in 
the  exercise  of  their  seniority  do  not  bid  in  other  jobs.  (R. 
S62-63) 

Witness  testified  further  regarding  the  men  on  the  list  of 
24  names  furnished  by  witness  Shallenberger  that  they  hold 
their  jobs  by  their  own  choice.  (R.  863-64) 

Witness  is  familiar  with  the  operations  and  duties  of 
yard  foreman  and  yard  helpers  in  yards  on  the  P.  &  L.  E. 
Explaining  the  work  a  yard  foreman  does,  witness  testi¬ 
fied  a  good  yard  foreman  or  conductor  does  exactly  the 
same  on  a  yard  crew  as  a  good  road  conductor  does  on  a 
road  crew.  He  gets  his  instructions  from  the  vardmaster 
or  agent  in  charge  of  the  particular  station  that  he  is 
around,  where  there  is  no  vardmaster.  He  then  goes  and 
informs  his  crew  as  to  the  work  they  have  to  perform  and 
if  he  is  a  good  man,  he  takes  his  position  where  he  can 
supervise  the  work  and  instructs  the  brakemen  or  helpers 
to  perform  the  physical  work  that  is  performed  at  that 
point,  with  a  few  exceptions,  of  course.  When  a  yard  con¬ 
ductor  in  charge  of  a  yard  crew  is  required  to  occupy  the 
main  track,  with  the  personnel  of  the  majority  of  the  yard 
crews  on  the  Pittsburgh  &  Lake  Erie  Railroad  having  only 
two  brakemen,  it  is  of  course  necessary  for  him  to  put  a 
brakeman  out  flagging  when  he  stops  to  do  work  of  any 
description.  There  are  times  when  he  has  to  put  the  other 
brakeman  out  in  the  opposite  direction,  and  at  that  par¬ 
ticular  time  has  has  to  perform  all  of  the  work  him- 
247  self.  I  have  particular  reference  to  one  point  on  the 
Pittsburgh  &  Lake  Erie  Railroad  that  I  am  verv 
familiar  with.  That  point  is  where  a  yard  crew  performs 
service  at  the  22nd  Street  yard.  When  a  man  takes  a  yard 
crew  to  the  22nd  Street  yard,  invariably  he  very  seldom 
gets  awav  from  there  without  being  instructed  to  cross  both 
the  main  tracks  and  pull  a  transfer  track  of  the  Mononga- 
hela  Connecting  Railroad  or  Iron  City  Sand  or  possibly  the 
Houston  Star  Cement  platform,  etc.  At  that  particular 
time  he  has  to  put  his  two  helpers  out  flagging,  and  the 
yard  foreman,  because  he  has  no  other  man  to  do  the  work, 
must  do  it  himself.  He  has  the  other  men  out  flagging,  and 
he  performs  all  of  the  work.  (R.  865-66) 

As  a  general  rule,  in  my  experience  on  that  particular 
railroad,  if  a  conductor  gets  out  there  and  rides  the  cars 
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and  throws  the  switches,  he  is  just  simply  keeping  another 
brakeman  off  of  that  particular  crew.  As  a  general  thing 
in  the  operation  of  the  yards,  the  foreman  or  conductor 
does  not  do  that  kind  of  work.  (866-67) 

The  P.  &  L.  E.  has  a  hump  in  the  yard  at  Dickerson  Run, 
a  hump  at  Newell,  and  at  McKees  Rocks  both  eastbound 
and  westbound,  and  at  East  Youngstown.  (R.  867) 

"Witness  described  the  operation  in  the  hump  vards.  (R. 
867-69). 

Witness’  attention  was  called  to  the  testimony  of  witness 
Harvey  as  to  the  yard  men  working  as  a  unit,  and  witness 
testified  that  there  is  no  difference  between  the  road  men 
working  as  a  unit  and  the  yard  men  working  as  a  unit,  and 
that  witness  has  been  a  road  man  and  a  yard  man  for 
248  perhaps  thirty  years.  (R.  870-71) 

There  is  no  difference  between  units  of  the  yard 
crew  and  road  crew,  particularly  on  the  P.  &  L.  E.  due  to  the 
fact  that  a  road  conductor  and  road  crew  is  nothing  more 
or  less  than  a  traveling  yard  engine.  They  have  practically 
the  same  work  to  do  when  thev  go  to  a  vard.  If  their  train 
is  mixed  up,  it  is  necessary  for  the  road  crew  to  perform 
the  identical  yard  service  that  the  yard  crews  perform,  at 
times,  with  the  exception  that  the  road  conductor  has  only 
one  brakeman  to  perform  the  duties  of  two  yard  brakemen 
in  the  vard.  The  conductor  gets  his  orders  from  the  vard- 
master  or  the  agent  at  the  particular  location  where  he 
works.  Witness  describes  the  operations  in  the  yard,  i.o., 
conductor  getting  orders  from  yardmaster  and  the  opera¬ 
tion  of  making  up  and  breaking  up  trains.  (R.  871-76) 

W.  R.  Dawson  was  recalled  as  a  witness  by  O.  R.  C.,  in 
surrebuttal,  and  in  describing  the  duties  and  the  work  of 
the  yard  conductor  testified  the  yard  conductor  gets  his  in¬ 
structions  from  the  yard  master  pertaining  to  his  work. 
Witness  sometimes  gets  his  instructions  in  writing  and 
sometimes  over  the  telephone,  depending  upon  the  location. 
When  witness  receives  his  instructions,  he  instructs  the 
brakemen  and  also  instruct  the  engineer  what  they  are 
to  do  and  thev  go  ahead  with  that  work.  The  brakemen 
follow  those  instructions :  so  does  the  engineer — consistent 
with  the  rules — and  witness  does  not  do  anything  at  all 
except  in  an  emergency,  in  crossing  an  engine  over 
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249  from  one  main  track  to  another,  where  it  is  neces¬ 
sary  for  the  yard  conductor  to  throw  the  switches. 

But  when  witness  again  gets  the  engine  in  the  clear,  off 
both  main  tracks,  and  both  brakemen  are  available,  they  go 
ahead  with  the  work.  Witness  does  not  cut  any  cars, 
neither  does  he  ride  any,  because  that  is  not  the  conductor’s 
.job.  Witness  does  not  throw  any  switches  when  there  are 
brakemen  there.  Witness  never  touches  a  switch  when 
there  are  brakemen,  nor  does  he  set  the  brakes.  (R. 
881-83) 

That  is  the  general  practice  in  the  operations  through  the 
P.  &  L.  E.  Railroad.  That  is  the  way  the  yard  crews  are 
operated.  Witness  has  worked  in  the  yards  many  times 
before.  (R.  883) 

Thereupon  the  0.  R.  C.  announced  its  case  closed. 

250  *  Appendix. 

Pertinent  excerpts  from  certain  documents,  and  table  of 
schedules  on  file  in  the  National  Mediation  Board,  headed 
“Analysis  of  Agreements  Affecting  Conductors,  Trainmen 
and  Yardmen  on  all  Class  I  Railroads”,  of  which  judicial 
notice  was  taken  by  said  Board,  and  the  District  Court  of 
the  United  States  for  the  District  of  Columbia,  and  of 
which  judicial  notice  may  be  taken  by  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia,  pursuant  to 
stipulations  of  counsel  filed  herein : 

251  General  Order  No.  27 

With  Supplements  and  Interpretations  To 
May  13,  1920 
Page  129 

I 

Supplement  No.  16  to  General  Order  No.  27. 

Washington,  April  10,  1919 

Effective  January  1,  1919,  except  as  otherwise  provided 
herein,  as  to  employees  herein  named,  the  following  rates 
of  pay  and  rules  for  overtime  and  working  conditions  upon 
railroads  in  Federal  operation  are  hereby  ordered: 

Passenger  Service. 

Article  1. — Rates  of  Pay. 

(a)  Rates  for  trainmen  on  trains  propelled  by  steam  or 
other  motive  power  except  as  provided  in  section  (b). 
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Per 

Per 

Per 

Mile 

Day 

Month 

Cents 

.  4.00 

$6.00 

$180.00 

.  3.20 

4.80 

144.00 

.  3.00 

4.50 

135.00 

.  3.00 

4.50 

135.00 

.  2.77 

4.16 

124.80 

.  2.66 

4.00 

120.00 

ress”  apply  to  baggage- 

men  in  the  employ  of  railroads  who  shall  be  paid  exclusively  by  the  rail¬ 
roads. 


(b)  The  above  rates  apply  on  all  roads  except  exclu¬ 
sively  suburban  roads  doing  passenger  business  only,  upon 
which  the  following  rates  shall  apply: 


Per  Per  Per 

CLASS  Mile  Day  Month 

Cents 

Conductors .  3.00  $4.50  $135.00 

Ticket  collectors  .  2.77  4.16  124.80 

Guards  performing  duties  of  brakemen  or  flagmen.  2.45  3.68  110.40 

252  Freight  Service 

Article  V. — Rates  of  Pav. 


(a)  For  service  paid  the  through  freight  rates  under 
schedules  in  effect  prior  to  January  1,  1919,  the  rates  shall 


be  as  follows : 

Per  Per 

CLASS  Mile  Day 

Cents 

Conductors .  5.40  $5.40 

Flagmen  and  brakemen  .  4.08  4.08 


(b)  For  service  paid  the  local  or  way  freight  rates  under 
schedules  in  effect  prior  to  January  1,  1919,  the  rates  shall 


be  as  follows: 

Per  Per 

CLASS  Mile  Day 

Cents 

Conductors .  5.92  $5.92 

Flagmen  and  brakemen  .  4.48  4.48 


Yard  Service 

Article  XII. — Rates  of  Pay. 


Per  Day. 


Denver  All 

CLASS  Differential  other 

Territory  Territories 
$5.44  $5.33 

5.11  5.00 

4.00  4.00 


Foremen  .  . 
Helpers  .... 
Switehtenders 
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253  General  Order  No.  27 

With  Supplements  and  Interpretations  To 
May  13, 1920 
Page  415 

Supplement  No.  25  to  General  Order  No.  27 

Washington,  December  15,  1919 
Effective  December  1.  1919,  and  superseding  Supplement 
No.  16  to  General  Order  No.  27  as  of  that  date,  as  to  em¬ 
ployees  herein  named,  the  following  rates  of  pay  and  rules 
for  overtime  and  working  conditions  upon  railroads  in  Fed¬ 
eral  operation  are  hereby  ordered. 

Passenger  Service. 

Article  I. — Rates  of  Pay. 

(a)  Rates  for  trainmen  on  trains  propelled  by  steam  or 
other  motive  power  except  as  provided  in  section  (b). 


Per  Per  Per 

CLASS  Mile  Day  Month 

Cents 

Conductors .  4.00  $6.00  $1SO.OO 

Assistant  conductors  or  ticket  collectors .  3.20  4.S0  144.00 

Baggagemen  handling  both  express  and  dynamo..  3.23  4.84  145.20 

Baggagemen  operating  dynamo  .  3.00  4.50  135.00 

Baggagemen  handling  express’  .  3.00  4.50  135.00 

Baggagemen .  2.77  4.16  124.80 

Flagmen  and  brakemen  .  2.66  4.00  120.00 


’  Rates  specified  for  “Baggagemen  handling  express”  apply  to  baggage¬ 
men  in  the  employ  of  railroads  who  shall  be  paid  exclusively  by  the  rail¬ 
roads. 

(b)  The  above  rates  apply  on  all  roads  except  exclu¬ 
sively  suburban  roads  doing  passenger  business  only,  up¬ 
on  which  the  following  rates  shall  apply: 


Per 

Per 

Per 

254  ,  CLASS 

Mile 

Day 

Month 

Cents 

Conductors  . 

.  3.00 

$4.50 

$135.00 

Ticket  collectors  . 

.  2.77 

4.16 

124.80 

Guards  performing  duties  of  brakemen 

or  flagmen..  2.45 

3.68 

110.40 

Freight  Service 
Article  V. — Rates  of  Pay. 


(a)  For  service  paid  the  through  freight  rates  under 
schedules  in  effect  prior  to  January  1,  1919,  the  rates  shall 
be  as  follows : 
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Per  Per 

CLASS  Mile  Day 

Cents 

Conductors .  5.40  $5.40 

Flagmen  and  brakemen  .  4.08  4.08 


(b)  For  service  paid  the  local  or  way  freight  rates  under 
schedules  in  effect  prior  to  January  1,  1919,  the  rates  shall 


be  as  follows: 

Per  Per 

CLASS  Mile  Day 

Cents 

Conductors .  5.92  $5.92 

Flagmen  and  brakemen .  4.48  4.48 


Yard  Service. 

Article  XII — Rates  of  Pay. 


Per  Day. 

Denver  All 

CLASS  Differential  other 

Territory  Territories 

Foremen .  $5.44  $5.33 

Helpers .  5.11  5.00 

Switchtenders .  4.00  4.00 

255  Wage  Report 

Series  No.  2 


United  States  Railroad  Labor  Board 
Chicago,  Illinois 

Rules  for  Reporting  Information  on  Railroad  Employees 
Together  With  a  Classification  and  Index  of  Steam 
Railroad  Occupations 


Reporting  Forms  and  Classification  Plan,  Prepared  by 
the  United  States  Railroad  Labor  Board,  and  approved  by 
the  Interstate  Commerce  Commission,  to  be  used  by  Car¬ 
riers  in  Reporting  Wage  and  Compensation  data  to  the 
United  States  Railroad  Labor  Board,  and  to  the  Interstate 
Commerce  Commission.  (See  Wage  Order  reprinted  here¬ 
in,  effective  July  1,  1921,  superseding  Order  June  17,  1915, 
and  a  supplementary  order  thereto,  July  13,  1917). 
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May,  1921. 

256  Train  and  Engine  Service 

Symbol  (T) 

This  Service  includes  positions  in  which  the  duties  of  in¬ 
cumbents  are  to  operate  or  to  assist  in  the  operation  of 
trains  and  engines  in  road  and  yard  service:  or  to  handle 
locomotives  in  and  around  yards  and  engine  houses  when 
not  in  road  or  switching  service. 

This  Service  includes  the  following  Groups:  Symbol 

Road  Passenger  Baggageman  Group  TPB 

Road  Freight  Conductor  Group  TFC 

Road  Passenger  Conductor  Group  TPC 

Assistant  Road  Passenger  Conductor  and 
Ticket  Collector  Group  TAC 

Yard  Conductor  and  Yard  Foreman  Group  TYC 

Road  Freight  Brakeman  and  Flagman  Group  TFK 

Road  Passenger  Brakeman  and  Flagman  Group  TPK 
Yard  Brakeman  and  Yard  Helper  and  Switch 
Tender  Group  TYK 

Road  Freight  Engineer  and  Motorman  Group  TFE 
Road  Passenger  Engineer  and  Motorman  Group  TPE 

Yard  Engineer  and  Motorman  Group  TYE 

Road  Freight  Fireman  and  Helper  Group  TFF 

Road  Passenger  Fireman  and  Helper  Group  TPF 

Yard  Fireman  and  Helper  Group  TYF 

Hostler  Group  THO 

Xotes:  This  Service  is  ungraded,  the  distinctive  classes 
of  positions  being  shown  separately  in  the  appropriate 
groups,  but  not  being  distinguished  as  to  comparative  im¬ 
portance  and  responsibility  of  work  performed. 

Positions  in  which  incumbents  devote  their  entire  time 
to  classes  of  service  not  named  herein  shall  be  included  in 
the  class  of  service  under  which  they  are  paid. 
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257  Road  Passenger  Baggageman  Group 


Symbol  (TPB) 

Distinctive  Classes  of  Positions:  Symbol 

Road  Passenger  Baggageman  TPB-11 

Road  Passenger  Baggageman  (Handling 
Dynamo)  TPB-12 

Road  Passenger  Baggageman  (Handling 
Express)  TPB-13 

Road  Passenger  Baggageman  (Handling 
Express  and  Dynamo)  TPB-14 

Description  of  Classes : 


The  above  classes  include  positions  in  which  the  duties  of 
incumbents  are  to  receive,  care  for  and  handling  baggage, 
mail  and  express  on  trains;  to  operate  dynamos  in  bag¬ 
gage  care  when  required;  and  to  perform  related  work. 

Road  Freight  Conductor  Group 

Symbol  (TFC) 

Distinctive  Classes  of  Positions : 

Road  Freight  Conductor  (Through  Freight) 

Road  Freight  Conductor  (Local  and  Way 
Freight) 

Description  of  Classes : 

The  above  classes  include  positions  in  which  the  duties  of 
incumbents  are  to  have  charge  of  the  operation  of  freight 
trains  enroute  and  at  stations,  between  terminals;  and  to 
perform  related  work. 

Road  Passenger  Conductor  Group 

Symbol  (TPC) 

Distinctive  Classes  of  Positions:  Symbol 

Road  Passenger  Conductor  TPC-11 

Passenger  Conductor  (on  Suburban  Passenger 
Trains)  TPC-12 

Description  of  Classes: 

The  above  classes  include  positions  in  which  the  duties 
of  incumbents  are  to  have  charge  of  the  operation  of  pas¬ 
senger  trains  enroute  and  at  stations,  between  terminals: 
including  responsibility  for  the  collection  of  passenger 
transportation;  and  to  perform  related  work. 


Svmbol 

TFC-11 

TFC-12 
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25S  Assistant  Road  Passenger  Conductor  and 

Ticket  Collector  Group 

Symbol  (TAC) 

Distinctive  Classes  of  Positions :  Symbol 

Assistant  Road  Passenger  Conductor  or 
Ticket  Collector  TAC-11 

Assistant  Passenger  Conductor  or  Ticket 
Collector  (on  Suburban  Passenger 
Trains)  TAC-12 

Description  of  Classes: 

The  above  classes  include  positions  in  which  the  duties 
of  the  incumbents  are  to  assist  conductors  in  collecting 
passenger  transportation  and  keeping  records;  and  to  per¬ 
form  related  work. 

Yard  Conductor  and  Yard  Foreman  Group 
Symbol  (TYC) 

Distinctive  Class  of  Positions :  Symbol 

Yard  Conductor  or  Yard  Foreman  TYC-11 

Description  of  Class : 

The  above  class  includes  positions  in  which  the  duties  of 
incumbents  are  to  supervise  and  assist  the  work  of  switch¬ 
men  and  helpers  in  yard  switching  and  yard  work  train 
service,  including  supervision  of  the  breaking  up  and  mak¬ 
ing  up  of  trains;  and  to  perform  related  work. 

Road  Freight  Brakeman  and  Flagman  Group 
Symbol  (TFK) 

Distinctive  Classes  of  Positions:  Symbol 

Road  Freight  Brakeman  or  Flagman 

(Through  Freight)  TFK-11 

Road  Freight  Brakeman  or  Flagman 

(Local  and  TTav  Freight)  TFK-12 

Description  of  Classes: 

The  above  classes  include  positions  in  which  the  duties 
of  incumbents  are  to  assist  conductors  in  the  operation  and 
protection  of  freight  trains:  and  to  perform  related  work. 
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259  Road  Passenger  Brakeman  and  Flagman 

Group 

Symbol  (TPK) 

Distinctive  Classes  of  Positions : 

Road  Passenger  Brakeman  or  Flagman 
Guard  (Performing  Duties  of  Brakeman 
or  Flagman  on  Suburban  Passenger 
Trains) 

Passenger  Brakeman  or  Flagman  (on 
Suburban  Passenger  Trains) 

Description  of  Classes: 

The  above  classes  include  positions  in  which  the  duties 
of  incumbents  are  to  assist  conductors  in  the  operation  and 
protection  of  passenger  trains;  and  to  perform  related 
work. 

Yard  Brakeman  and  Yard  Helper 
Tender  Group 
Symbol  (TYK) 

Distinctive  Classes  of  Positions: 

Yard  Brakeman  or  Yard  Helper 
Switch  Tender 

Description  of  Classes: 

The  above  classes  include  positions  in  which  the  duties  of 
incumbents  are  to  couple,  uncouple  and  ride  cars  in  con¬ 
nection  with  the  breaking  up  and  making  up  of  trains;  to 
handle  switches ;  and  to  perform  related  work  in  connection 
with  yard  switching  or  switch  tending  service. 

Road  Freight  Engineer  and  Motorman  Group 
Symbol  (TFE) 

Distinctive  Classes  of  Positions: 

Road  Freight  Engineer  or  Motorman 
(Through  Freight) 

Road  Freight  Engineer  or  Motorman 
(Local  and  Way  Freight) 

Description  of  Classes: 

The  above  classes  include  positions  in  which  the  duties 
of  incumbents  are  to  operate  steam,  electrical  or  other 
power  used  in  moving  freight  trains,  and  to  perform  re¬ 
lated  work. 


Symbol 

TFE-11 

TFE-12 


and  Switch 


Svmbol 

TYK-11 

TYK-12 


Svmbol 

TPK-11 

TPK-12 

TPK-13 
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260  Road  Passenger  Engineer  and  Motorman 

Group 

Symbol  (TPE) 

Distinctive  Class  of  Positions :  Symbol 

Road  Passenger  Engineer  or  Motorman  TPE-11 

Description  of  Class: 

'the  above  class  includes  positions  in  which  the  duties  of 
incumbents  are  to  operate  steam,  electrical  or  other  power 
used  in  moving  passenger  trains;  and  to  perform  related 
work. 

Yard  Engineer  and  Motorman  Group 
Symbol  (TYE) 

Distinctive  Class  of  Positions : 

Yard  Engineer  or  Motorman  TYE-11 

Description  of  Class : 

The  above  classes  include  positions  in  which  the  duties 
of  incumbents  are  to  operate  steam,  electrical  or  other 
power  used  in  yard  switching  and  yard  work  train  service; 
and  to  perform  related  work. 

Road  Freight  Fireman  and  Helper  Group 

Symbol  (TFF) 

Distinctive  Classes  of  Positions: 

Road  Freight  Fireman  or  Helper 
(Through  Freight) 

Road  Freight  Fireman  or  Helper 
(Local  and  Way  Freight) 

Description  of  Classes: 

The  above  classes  include  positions  in  which  the  duties 
of  incumbents  are  to  fire  engines  or  to  assist  motorman  in 
the  operation  of  electrical  locomotives  used  in  moving 
freight  trains;  and  to  perform  related  work. 

Road  Passenger  Fireman  and  Helper  Group 

Symbol  (TPF) 

Distinctive  Class  of  Positions:  Symbol 

Road  Passenger  Fireman  or  Helper  TPF-11 


Symbol 

TFF-11 

TFF-12 
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Description  of  Class: 

The  above  class  includes  positions  in  which  the 
261  duties  of  incumbents  are  to  fire  engines  or  to  assist 
motormen  in  the  operation  of  electrical  locomotives 
used  in  moving  passenger  trains;  and  to  perform  related 
work. 


Yard  Fireman  and  Helper  Group 
Symbol  (TYF) 

Distinctive  Class  of  Positions:  Symbol 

Yard  Fireman  or  Helper  TYF-11 

Description  of  Class: 

The  above  class  includes  positions  in  which  the  duties 
of  incumbents  are  to  fire  engines  or  assist  motormen  in 
operating  electric  locomotives  used  in  yard  switching  and 
yard  work  train  service;  and  to  perform  related  work. 

Hostler  Group 

Symbol  (THO) 


Distinctive  Classes  of  Positions:  Symbol 

Outside  Hostler  THO-11 

Outside  Hostler  Helper  THO-12 

Inside  Hostler  THO-13 


Description  of  Classes: 

The  class  “Outside  Hostler”  includes  positions  in  which 
the  duties  of  incumbents  are  to  handle  locomotives  between 
passenger  stations  and  engine  houses  or  yard  or  on  main 
tracks,  having  unrestricted  territory  within  yard  limits: 
other  than  the  operation  of  engines  in  yard  switching  ser¬ 
vice  or  road  service. 

The  class  “Outside  Hostler  Helper”  includes  positions 
in  which  the  duties  of  incumbents  are  to  handle  locomotives 
in  and  around  engine  houses,  or  on  engine  tracks  at  tie-up 
points,  having  restricted  territory. 

The  class  “Inside  Hostler”  includes  positions  in  which 
the  duties  of  incumbents  are  to  handle  locomotives  in  and 
around  engine  houses,  or  on  engine  tracks  at  tie-up  points, 
having  restricted  territory. 
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262  Decisions  of  the  United  States  Railroad  Labor 

Board 


With  Addenda  and  Interpretations 
1920 


Vol.  1,  Page  25. 

Decision  No.  2 — Dockets  1,  2,  and  3. 
Chicago,  Ill.,  July  20,  1920. 
Article  VII — Train-Service  Employees. 


^dd  to  the  rates  established  by  or  under  the  authority 
of  the  United  States  Railroad  Administration,  for  each  of 
the  hereinafter-named  classes,  the  following  amounts  per 
mile,  per  day,  or  per  month,  as  the  case  may  be,  except  in 
section  4,  as  noted : 


Sec.  1 — Passenger  Service 


Per  Per 

CLASS  Mile  Day 

Cents 

Conductors . .67  $1.00 

Assistant  conductors  or  ticket  collectors . 67  1.00 

Baggagemen  handling  both  express  and  dynamo..  .67  1.00 

Baggagemen  operating  dynamo  . .  .67  1.00 

Baggagemen  handling  express  . .67  1.00 

Baggagemen . 67  1.00 

Flagmen  and  brakeman  . 67  1.00 

Sec.  2 — Suburban  Service  (Exclusive) 

Per  Per 

CLASS  Mile  Day 

Cents 

Conductors . 67  $1.00 

Ticket  collectors  . .67  1.00 

Guards  performing  duties  of  brakemen  or  flagmen  .67  1.00 

263  Sec.  3. — Freight  Service 

Per 

CLASS  Mile 

Cents 

Conductors  (through)  .  1.04 

Flagmen  and  brakemen  (through)  .  1.04 

Conductors  (local  or  way  freight)  . . .  1.04 

Flagmen  and  brakemen  (local  or  way  freight)... .  1.04 


Sec.  4. — Yard  Service 


Per 

Month 


$30.00 

30.00 

30.00 

30.00 

30.00 

30.00 

30.00 


Per 

Month 


$30.00 

30.00 

30.00 


Per 

Day 


$1.04 

1.04 

1.04 

1.04 


NOTE:  Superseding  rates  established  by  or  under  the 
authority  of  the  United  States  Railroad  Administration, 
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and  in  lieu  thereof,  for  each  of  the  hereinafter-named 
classes,  the  following  increased  rates  are  established: 


CLASS  Per  Day 

Foremen .  $6.96 

Helpers .  6.48 

Switchtenders .  5.04 


264  Decisions  of  the  United  States  Railroad  Labor 

Board 

With  Addenda  and  Interpretations 
1921 

Vol.  II,  Pages  151-152. 

Decision  Xo.  147 — Docket  353. 

Chicago,  Ill.,  June  1,  1921. 

Article  VII. — Train  Service  Employees. 

For  the  specific  classes  of  employees  listed  herein  and 
named  or  referred  to  in  connection  with  a  carrier  affected 
by  this  decision,  use  the  following  schedules  of  decreases, 
per  mile,  per  day,  or  per  month,  as  the  case  may  be : 

Section  1. — Passenger  Service. 

Per  Mile  Per  Per 


CLASS  (Cents)  Day  Month 

Conductors . 4  $0.60  $18.00 

Assistant  conductors  or  ticket  collectors . 4  0.60  18.00 

Baggagemen  handling  both  express  and  dynamo..  .4  0.60  18.00 

Baggagemen  operating  dynamo  .  .4  0.60  18.00 

Baggagemen  handling  express  .  .4  0.60  18.00 

Baggagemen .  .4  0.60  18.00 

Flagmen  and  brakemen  .  .4  0.60  18.00 


Section  2. — Suburban  Service  (Exclusive). 

Per  Mile  Per  Per 


(Cents)  Day  Month 

Conductors .  .4  $0.60  $18.00 

Ticket  collectors  .  .4  0.60  18.00 

Guards  performing  duties  of  brakemen  or  flagmen.  .4  0.60  18.00 

265  Section  3. — Freight  Service. 

Per  Mile  Per 

CLASS  (Cents)  Day 

Conductors  (through)  .  .64  $0.64 

Flagmen  and  brakemen  (through) .  .64  0.64 

Conductor  (local  or  way  freight)  .  .64  0.64 

Flagmen  and  brakemen  (local  or  way  freight) .  .64  0.64 
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Section  4. — Yard  Service. 


CLASS 

Foremen . 

Helpers . 

Switchtenders  . 


Per  Day 
$0.64 
0.64 
0.64 


Excerpts  from  the  Report  and  Award  of  Arbitrators,  De¬ 
cember  1, 1926  (Eastern  Territory) : 

New  York,  N.  Y., 
December  1,  1926. 


This  board  of  arbitration  was  created  under  and  in  ac¬ 
cordance  with  the  provisions  of  the  railway  labor  act,  ap¬ 
proved  May  20,  1926,  for  the  purpose  of  arbitrating  ques¬ 
tions  of  rates  of  pay  and  certain  rules  governing  work  and 
pay  upon  which  the  Order  of  Railway  Conductors,  repre¬ 
senting  the  conductors,  and  the  Brotherhood  of  Railway 
Trainmen,  representing  the  other  trainmen  and  the  yard¬ 
men,  and  the  railroads  of  the  eastern  district  were  unable 
to  agree.  The  railroad  companies  were  represented  by  a 
conference  committee  of  managers,  duly  authorized 
266  to  act  for  them.  A  list  of  the  railroads  so  repre¬ 
sented  is  included  in  the  agreement  to  arbitrate. 

The  railroads  selected  as  arbitrators  Messrs.  R.  V.  Mas¬ 
sey  and  William  A.  Baldwin.  The  employees  selected 
Messrs.  E.  P.  Curtis  and  D.  L.  Cease.  The  United  States 
Board  of  Mediation  appointed  Messrs.  William  D.  Baldwin 
and  Edgar  E.  Clark. 

The  matters  to  be  arbitrated  were  requests  for  increased 
rates  of  pay  and  working  rules  as  follows : 

PASSENGER  SERVICE 


Conductors: 

Assistant  conductors  and  ticket  collectors . 

Baggagemen  handling  express,  dynamo  and  gov¬ 
ernment  mail  . 

Baggagemen  handling  dynamo  and  government 

mail . 

Baggagemen  handling  dynamo  and  express  . 

Baggagemen  handling  express  and  government 

mail . 

Baggagemen  handling  either  dynamo,  express  or 

government  mail  . 

Baggagemen . 

Flagmen  and  brakemen  . 


Rate 
Per  Mile 

Day 

Month 

$0.05166 

$0/0 

$232.50 

.0456 

6.S4 

205.20 

.0456 

6.84 

205.20 

.04786 

7.1S 

215.40 

.0456 

6.S4 

205.20 

.04333 

6.50 

195.00 

.041 

6.00 

180.00 

.04 

6.00 

180.00 
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Note:  Where  flagmen  or  brakemen  are  required  to  han¬ 
dle  baggage,  express,  dynamo  and  Government  mail,  or 
either  of  them,  the  same  differential  as  applies  to  baggage¬ 
men  will  be  added  to  their  rates. 

For  services  paid  local  or  way  freight  rates  under  sched¬ 
ules  now  in  effect,  the  rates  shall  be  as  follows: 

Rate  Per  Mile  Per  Day 


Conductors .  $0.0774  $7.74 

Brakemen . 0624  6.24 


For  service  paid  the  through  freight  rates  under 
267  Schedules  now  in  effect,  the  rates  shall  be  as  follows : 

Rate  Per  Mile  Per  Day 


Conductors .  $0.0734  $7.34 

Brakemen .  .0584  5.84 


YARD  SERVICE 


Car  retarder  operator 

Foremen . 

Helpers . 

Switchtcnders . 


Per  Day 
$8.44 
7.64 
7.16 
5  72 


Excerpts  from  Report  and  Award  of  Arbitrators,  Jan¬ 
uary  25,  1927,  (Western  Territory) : 

Chicago,  Illinois,  June  25,  1927. 

THIS  BOARD  OF  ARBITRATION  WAS  CREATED 
UNDER  AND  IN  ACCORDANCE  with  the  provisions  of 
the  Railway  Labor  Act,  approved  May  20, 1926,  for  the  pur¬ 
pose  of  arbitrating  questions  of  rates  of  pay  and  certain 
rules  governing  work  and  pay  upon  which  the  Order  of 
Railway  Conductors,  representing  the  conductors,  and  the 
Brotherhood  of  Railroad  Trainmen,  representing  the  other 
trainmen  and  yardmen,  and  certain  Western  railroads  were 
unable  to  agree.  The  railroad  companies  were  represented 
by  a  Conference  Committee  of  Managers,  duly  authorized 
to  act  for  them.  A  list  of  the  railroads  so  represented  is  in¬ 
cluded  in  the  agreement  to  arbitrate. 

The  railroads  selected  as  arbitrators  Messrs.  W.  J.  Jack- 
son  and  J.  W.  Higgins.  The  employes  selected  Messrs.  E. 

P.  Curtis  and  J.  A.  Farquharson.  The  United  States 
268  Board  of  Mediation  appointed  Messrs.  Everett  C. 

Brown  and  W.  M.  W.  Splawn. 

The  matters  to  be  arbitrated  were  requests  for  increased 
rates  of  pay  as  follows: 
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PASSENGER  SERVICE 


Conductors . . . 

Assistant  conductors  and  ticket  collectors . 

Baggagemen  handling  express,  dynamo  and  gov¬ 
ernment  mail  . 

Baggagemen  handling  dynamo  and  government 

mail . 

Baggagemen  handling  express  and  government 

mail . 

Baggagemen  handling  dynamo  and  express.... 
Baggagemen  handling  cither  dynamo,  express  or 

government  mail . 

Baggagemen . 

Flagmen  and  brakemen  . 


Rates  Per 


Mile 

Day 

Month 

$.05166 

$7.75 

$232.50 

.0456 

6.84 

205.20 

.047S6 

7.1S 

215.40 

.0456 

6.84 

205.20 

.0456 

6.84 

205.20 

.0456 

6.84 

205.20 

.0433 

6.50 

195.00 

.041 

6.16 

184.80 

.04 

6.00 

180.00 

Note:  Where  flagmen  or  brakemen  are  required  to  handle  baggage,  dy¬ 
namo,  and  government  mail,  or  either  of  them,  the  same  differential  as  ap¬ 
plies  to  baggagemen  will  be  added  to  their  rates. 

FOR  SERVICE  PAID  LOCAL  OR  WAY  FREIGHT  RATES  UNDER 
SCHEDULES  NOW  IN  EFFECT  THE  RATES  SHALL  BE  AS  FOL¬ 
LOWS: 


Per  Mile  Per  Day 

Conductors .  $.0774  $7.74 

Brakemen . . .  .0624  6.24 


FOR  SERVICE  PAID  THROUGH  FREIGHT  RATES  UNDER  SCHED¬ 
ULES  NOW  IN  EFFECT  THE  RATES  SHALL  BE  AS  FOLLOWS: 


Conductors 

Brakemen 


Per  Mile  Per  Day 
$.0734  $7.34 

.0584  5.84 


YARD  SERVICE 

Per  Day 


Car  Retarder  Operators  .  $S.44 

Foremen .  7.64 

Helpers . 7.16 

Switchtenders .  5.72 


269  Excerpt  from  Interstate  Commerce  Commission, 
Bureau  of  Statistics,  “Wage  Statistics  of  Class  I 
Steam  Railways  in  the  United  States”,  for  the  month  of 
October,  1936: 

REPORTING  DIVISION 
7.  Executives,  Officials,  a<nd  Staff  Assistants. 


Divi¬ 

sion 

No. 

1.  Executives,  general  officers,  and  assistants. 

2.  Division  officers,  assistants,  and  staff  assistants. 
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II.  Professional ,  Clerical,  and  General. 

3.  Professional  and  subprofessional  assistants. 

4.  Supervisory  or  chief  clerks  (major  departments). 

5.  Chief  clerks  (minor  departments)  and  assistant  chief 

clerks  and  supervising  cashiers. 

6.  Clerks  and  clerical  specialists  (A). 

7.  Clerks  (B  and  C). 

8.  Mechanical  device  operators  (office). 

9.  Stenographers  and  secretaries  (A). 

10.  Stenographers  and  typists  (B). 

11.  Storekeepers,  sales  agents,  and  buyers. 

12.  Ticket  agents  and  assistant  ticket  agents. 

13.  Traveling  auditors  or  accountants. 

14.  Telephone  switchboard  operators  and  office  assistants. 

15.  Messengers  and  office  boys. 

16.  Elevator  operators  and  other  office  attendants. 

17.  Lieutenants  and  sergeants  of  police. 

18.  Patrolmen  and  watchmen. 

19.  Traffic  and  various  other  agents,  inspectors,  and  in¬ 

vestigators. 

20.  Claim  agents  or  investigators. 

21.  Freight  claim  agents  or  investigators. 

22.  Chief  claim  agents  or  investigators. 

23.  Miscellaneous  trades  workers  (other  than  plumbers) 

24.  Motor  vehicle  and  motor  car  operators. 

25.  Teamsters  and  stablemen. 

26.  Janitors  and  cleaners. 

270  III.  Maintenance  of  Way  and  Structures . 

27.  Roadmasters,  general  foremen,  and  assistants. 

28.  Maintenance  of  way  and  scale  inspectors. 

29.  Bridge  and  building  gang  foremen  (skilled  labor). 

30.  Bridge  and  building  carpenters. 

31.  Bridge  and  building  ironworkers. 

32.  Bridge  and  building  painters. 

33.  Masons,  bricklayers,  plasterers,  and  plumbers. 

34.  Maintenance  of  way  and  structures,  helpers  and  ap¬ 

prentices. 
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35.  Portable  steam  equipment  operators. 

36.  Portable  steam  equipment  operator  helpers. 

37.  Pumping  equipment  operators. 

38.  Gang  foremen  (extra  gang  and  work-train  laborers). 

39.  Gang  foremen  (bridge  and  building,  signal  and  tele¬ 

graph  laborers). 

40.  Gang  or  section  foremen. 

41.  Extra  gang  men. 

42.  Section  men. 

43.  Maintenance  of  way  laborers  (other  than  track  and 

roadway)  and  gardeners  and  farmers. 

44.  General  and  assistant  general  foremen,  and  inspectors 

(signal,  telegraph,  and  electrical  transmission). 

45.  Gang  foremen  (signal  and  telegraph  skilled  trades 

labor). 

46.  Signalmen  and  signal  maintainers. 

47.  Linemen  and  groundmen. 

48.  Assistant  signalmen  and  assistant  signal  mainteners. 

49.  Signalman  and  signal  maintainer  helpers. 

IV.  Maintenance •  of  Equipment  and  Stores. 

50.  General,  assistant  general,  and  department  foremen. 

51.  General  and  assistant  general  foremen  (stores). 

52.  Equipment,  shop,  electrical,  material  and  supplies  in¬ 

inspectors. 

53.  Gang  foremen  and  gang  leaders  (skilled  labor). 

54.  Blacksmiths. 

55.  Boilermakers. 

56.  Carmen  (A  and  B). 

57.  Carmen  (C  and  D). 

58.  Electrical  workers  (A). 

59.  Electrical  Workers  (B). 

271  60.  Electrical  workers  (C). 

61.  Machinists. 

62.  Molders. 

63.  Sheet-metal  workers. 

64.  Skilled  trades  helpers  (M.  of  E.  and  Stores). 

65.  Helper  apprentices  (M.  of  E.  and  Stores). 

66.  Regular  apprentices  (M.  of  E.  and  Stores). 

67.  Coach  cleaners. 
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68.  Gang  foremen  (shops,  enginehouses,  and  power 

plants). 

69.  Gang  foremen  (stores  and  ice,  reclamation,  and  tim¬ 

ber-treating  plants). 

70.  Classified  laborers  (shops,  enginehouses,  and  power 

plants). 

71.  General  laborers  (shops,  enginehouses,  and  power 

plants). 

72.  General  laborers  (stores  and  ice,  reclamation,  and 

timber-treating  plants). 

73.  Stationary  engineers  (steam). 

74.  Stationary  firemen,  oilers,  coal  passers,  and  water 
tenders. 

V.  Transportation  (other  than  train ,  engine ,  and  yard). 

75.  Chief  train  dispatchers. 

76.  Train  dispatchers. 

77.  Train  directors. 

78.  Station  agents  (supervisory — major  stations — nontele¬ 

graphers.) 

79.  Station  agents  (smaller  stations — nontelegraphers). 

80.  Station  agents  (telegraphers  and  telephoners). 

81.  Chief  telegraphers  and  telephoners  or  wire  chiefs. 

82.  Chief-telegraphers  and  clerk-telephoners. 

83.  Telegraphers,  telephoners,  and  towermen. 

84.  Station  masters  and  assistants. 

85.  Supervising  baggage  agents. 

86.  Baggage  agents  and  assistants. 

87.  Baggage,  parcel  room,  and  station  attendants. 

88.  General  foremen  (freight  stations,  warehouses,  grain 

elevators,  and  docks). 

89.  Assistant  general  foremen  (freight  stations,  ware¬ 

houses,  grain  elevators,  and  docks). 

90.  Gang  foremen  (freight  station,  warehouse,  grain  ele¬ 

vator,  and  dock  labor). 

91.  Callers,  loaders,  scalers,  sealers,  and  perishable-freight 

inspectors. 

92.  Truckers  (stations,  warehouses,  and  platforms). 

93.  Laborers  (coal  and  ore  docks  and  grain  elevators). 
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94.  Common  laborers  (station,  warehouses,  platforms,  and 
grain  elevators). 

272  95.  Stewards,  restaurant  and  lodging-house  man¬ 

agers  and  dining-ear  supervisors. 

96.  Chefs  and  cooks  (restaurants  or  dining  cars). 

97.  Waiters,  camp  cooks,  kitchen  helpers,  etc. 

98.  Officers,  workers,  and  attendants  on  barges,  launches, 

ferry  boats,  towing  vessels,  and  steamers,  and  shore 
workers. 

99.  Transportation  and  dining-service  inspectors. 

100.  Parlor  and  sleeping  car  conductors. 

101.  Train  attendants. 

102.  Bridge  operators  and  helpers. 

103.  Crossing  and  bridge  flagmen  and  gatemen. 

104.  Foremen  (laundry)  and  laundry  workers. 

VI.  (a).  Transportation  ( yard-masters ,  switch  tenders ,  and 

hostlers) 

105.  Yardmasters. 

106.  Assistant  yardmasters. 

107.  Switch  tenders. 

108.  Outside  hostlers. 

109.  Inside  hostlers. 

110.  Outside  hostler  helpers. 

VI.  (h).  Transportation  (train  and  engine) 

111.  Road  passenger  conductors. 

112.  Assistant  road  passenger  conductors  and  ticket  col¬ 

lectors. 

113.  Road  freight  conductors  (through  freight). 

114.  Road  freight  conductors  (local  and  way  freight). 

115.  Road  passenger  baggagemen. 

116.  Road  passenger  brakemen  and  flagmen. 

117.  Road  freight  brakemen  and  flagmen  (through  freight). 

118.  Road  freight  brakemen  and  flagmen  (local  and  way 

freight). 

119.  Yard  conductors  and  yard  foremen. 

120.  Yard  brakemen  and  yard  helpers. 

121.  Road  passenger  engineers  and  motormen. 

122.  Road  freight  engineers  and  motormen  (through 

freight). 


NATIONAL  MEDIATION  BOARD  ET  AL. 


225 


123.  Road  freight  engineers  and  motormen  (local  and  way 

freight). 

124.  Yard  engineers  and  motormen. 

125.  Road  passenger  firemen  and  helpers. 

126.  Road  freight  firemen  and  helpers  (through  freight). 

127.  Road  freight  firemen  and  helpers  (local  and  -way 

freight). 

128.  Yard  firemen  and  helpers. 

273  Excerpts  from  First  Annual  Report  of  the  Na¬ 
tional  Mediation  Board,  for  the  fiscal  year  ended 
June  30,  1935,  pages  20  and  21 : 

“(b)  What  is  a  craft  or  class? — The  Railway  Labor  Act 
does  not  define  the  terms  “craft  or  class”  in  winch  the  ma¬ 
jority  is  given  the  right  to  determine  the  representation. 
Whether  the  terms  are  used  synonymously  or  whether  a 
class  comprises  several  crafts  or  vice  versa  is  not  explained. 
In  making  rules  to  govern  elections  and  in  designating  the 
employees  wiio  may  participate  in  such  elections,  the  Board 
in  most  cases  has  been  confronted  with  disputes  as  to 
whether  the  employees  involved  constitute  one  class  or 
craft,  or  whether  they  are  several  distinct  crafts  for  each 
of  which  separate  representatives  are  to  be  chosen  by  sepa¬ 
rate  majorities.  So  far  as  possible  the  Board  has  followed 
the  past  practice  of  the  employees  in  grouping  themselves 
for  representation  purposes  and  of  the  carriers  in  making 
agreements  with  such  representatives.  But  these  practices 
have  not  always  been  uniform  and  claims  are  often  made 
that  the  amended  Railway  Labor  Act  requires  change  in 
existing  practices. 

“For  example,  switchmen  have  quite  generally  (but 
with  some  exceptions)  been  considered  one  class  or 
craft  of  employees,  and  the  carriers  have  usually  made 
agreements  with  one  organization  representing  all  these 
employees,  but  often  exclusive  of  yardmasters.  Many  dis¬ 
putes  have  been  presented  to  the  Board,  however,  in  which 
the  yard  foremen  or  conductors  of  switching  crew^s  have  re¬ 
quested  separate  representation  as  a  craft  distinct  from 
the  yard  helpers  or  brakemen.  It  is  contended  that  the 
conductors  and  brakemen  in  the  yards  constitute  separate 
and  distinct  crafts  as  is  the  case  generallv  on  the  road. 
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“Acting  on  this  basis  the  Board  authorized  the 
274  taking  of  separate  ballots  of  yard  conductors  in  a 
number  of  cases  and  certified  representatives  ac¬ 
cordingly.  But  since  these  rulings  were  made,  cases  have 
come  up  in  which  the  yard  conductors  and  brakemen  work 
interchangeably  in  both  occupations  during  the  same  pay¬ 
roll  periods.  Separate  eligible  lists  had  to  be  made  up, 
therefore,  either  on  the  basis  of  the  preponderant  amount 
of  time  worked  in  each  occupation  during  a  given  period 
or  on  basis  of  assignment  as  of  a  given  date.  Subse¬ 
quently,  also,  requests  were  made  to  the  Board  that  other 
yard  service  employees,  such  as  car  retarder  operators  and 
switchtenders  be  voted  as  separate  crafts,  each  entitled  to 
its  own  representatives. 

“This  pressure  on  the  Board  to  split  classes  of  em¬ 
ployees  hitherto  considered  as  a  unit  into  more  and  more 
groups,  each  of  which  is  claimed  to  be  a  distinct  craft,  has 
come  from  all  branches  of  employment.  Hostlers  and  their 
helpers,  who  have  generally  been  grouped  with  firemen  for 
representation  purposes  have  in  some  cases  requested  sepa¬ 
rate  representation  as  a  distinct  craft;  and  sometimes  the 
contention  is  that  hostlers  are  engineers  and  should  be 
voted  together  with  road  engineers.  Among  the  mainte- 
nance-of-way  employees,  it  has  been  argued  that  section 
foremen,  laborers,  bridge  tenders,  watchman,  and  various 
kinds  of  mechanics  are  separate  and  distinct  crafts;  and  in 
some  cases,  it  was  contended  that  the  last  of  these  should  be 
voted  together  with  various  crafts  of  shop  employees.  A 
similar  separation  of  power-house  employees  into  a  num¬ 
ber  of  crafts  has  been  requested,  and  among  the  clerical, 
office,  and  station  employees  numerous  subdivisions  have 
been  asked  on  the  basis  of  variations  in  the  work  done  bv 
the  employees  as  well  as  on  the  basis  of  jurisdiction  of  dif¬ 
ferent  employees  ’  associations. 

“When  first  confronted  with  these  problems,  the  Board 
attempted  to  avoid  any  general  ruling,  but  to  decide  each 
case  on  the  basis  of  the  facts  developed  by  the  investigation 
of  that  case.  After  some  decisions  had  been  made,  however, 
separating  certain  groups  of  employees,  insistent  demands 
were  made  that  the  board  follow  the  same  rulings  in  sub¬ 
sequent  cases,  and  other  groups  of  employees  within  a 
class  or  craft  insisted  that  they  too  were  entitled  to  separa¬ 
tion  as  distinct  crafts. 
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“On  the  basis  of  the  whole  year’s  experience  in  dealing 
with  these  problems,  the  Board  is  impressed  that 
275  the  tendency  to  divide  and  further  subdivide  estab¬ 
lished  and  recognized  crafts  and  classes  of  employees 
has  already  gone  too  far,  and  threatens  to  defeat  the  main 
purposes  of  the  Railway  Labor  Act,  namely,  the  making 
and  maintaining  of  agreements  covering  rates  of  pay,  rules, 
and  working  conditions  and  the  avoidance  of  labor  dis- 
X>utes.  We  have  also  been  informed  by  the  management  in 
some  cases  that  such  subdivisions  tend  to  interfere  with 
the  efficiency  of  operations. 

“The  Board  is  inclined,  therefore,  during  the  coming 
year  to  avoid  unnecessary,  multiplication  of  subcrafts  and 
subclasses,  and  to  maintain,  so  far  as  possible,  the  custo¬ 
mary  grouping  of  employees  into  crafts  and  classes  as  it 
has  been  established  by  accepted  practice,  over  a  period  of 
years  in  the  making  of  wage  and  rule  agreements.” 
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for  Tardmei 

1  1 

t 

*  « Conductors 

>  Date 

•  Separate  » 

• 

t  :  t 

•Conductor* 

•  *  Trainmen 

•  of 

•Signature' 

1 

1  .  Tralmwc  1 

1  Trainmen  * 

:  Cate  of  'Road  Service'  Agree- 

tBut  Sane  <  Date  of  (Separate 

»  Dato  of  iBoad  ±  Yard  1  Date  of 

Ko.  1  Carrier 

1  ment 

135*  Staten  Island  Rapid  Transit  Ry.Co. 

RRT-CRC 

136.  Toanossee  Central  By.  Co. 

137*  Te*as  t  Mow  Orleans  iy.  Co. 

SRT-OBC 

BW 

3/16/29 

9AA6 

138.  Texas  1  Pool  fie  By.  Co. 

139.  Texas  Hexloan  Ry.  Co. 

li/0.  Toledo, Peoria  *  Western  K.F. 

1U.  Dai  on  Pacific  Railroad 

CSC 

6A/37  - 

1 

BRT 

Eastern  Division  . 

South  Control  Division  12/ 

BRT-CRC 

lA/39 

BET 

W29 

(  BBT- CSC 

MA9 

(  BRT 

hAfa 

(  BBT-ORC 

,iA/3o 

(  BRT 

lA/30 

Northwestern  Division 

3P?  6A/30 

li/2.  Dtah  Railway  Company 
li*3.  Virginian  Railway  Company 

BRT-ORC 

8RT-ORC 

7A/29 

UA/H  - 

sst22/ 

liri*.  ^abash  Railway  Company 

5AM 

li*5*  western  Maryland  ky.  Co. 

BRT-OPC 

3  A/22 

li*6.  Western  Paolflc  Ry.  Co. 
li*7»  Mhoollng  1  Lake  Erie  Ry.  Co. 

6BT-0RC 

BRT-ORC 

loAl/22 

12/1/26 

PRT  12/1/36 

SUVA 

7/6/39  - 

Footnotes 

(1) 

(2) 

(3) 

(W 

(5) 

(6) 
(7) 
(9) 
(9) 

(10) 

(11) 

(12) 

(13) 

(11*) 

(15) 

(16) 

(17) 

(18) 

(19) 

(20) 


For  Chicago  Terminal  Only 

Certified  2/ 1/}8  -  no  now  agreement  negotiated 

SURA  legislator  for  Comneaut  Barber  only,  there  Is  no  formal  agreement  -  Set  file  Case  A-71  K.M.B, 
Interahangoable  rights  In  yard*  in  inland  serrieo 
for  Chicago  Oistrlet  only 

laterehangoablo  rights  with  yardmen  at  Midland  Yard 

SR?  certified  lA 5/56  to  represent  read  tralzmsn  -  no  now  agreement  negotiated 
Certified  6/6/56  -  *0  now  agreement  negotiated  -  I.M.B.  Cato  P-ll±l 
Two  agreements  1  Steam  Division  11  A/33  Illinois  Traction  Division  2A/5I 

Tor  colored  trainmen  only 

Certified  3/9/35  -  no  new  agreement  negotiated  -  F.U.B.  Cose  P-96 
Linos  West  of  Detroit  River 
Lines  East  of  Detroit  River 

Certified  10/26/35  -  no  new  agreement  negotiated  -  M.M.B.  Case  R-135 

Certified  ?/»/35  -  no  new  arreerent  negotiated  for  Yard  Conductor*  only  -  R.M.B.  Case  R-lll* 
3/7/35  -  no  new  agreement  negotiated  -  M...B.  Case  R-73 
For  East  St.  Louis  Terminal  only 
For  Cincinnati,  Ohio  and  Ludlow,  ICy.  only 

agreements  1  Loc  Angeles  *  Salt  Lake  Division  and  Oregon  Short  Lina  Division 
Buffalo  Division  and  Chicago  Switching  District  not  Included 
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o^at  iSarrioa  iAgree»antt  Qaly  lArreeaont:  Caly  i  Agreement 


_ Foreman  and  Helpers  Separately _ 

i  i  i  i  i  i  i 

Hoad  t  t  Road  t  i  i  » 

iConduotors •  iTraAsaaat  «  i  « 

t  k  Yard  i  i  i  Yard  i  i  Yard  i  i 

i  Foresail  'date  of  tftelpers  •  Data  of  tforsaeni  Cate  of  t  Bo 
«  Paly _ »i.graaaaati  Only  lAjysanenti  Qaly  i Agreement tAcT^eraeat 


£ 

H  K 

o  o 

5AV*9 

BST 

BBT 

5A6/29 

12AA9 

*29 

129 

"30 

BBT 

6A/30  ORC 

t >A/Y> 

*  , 

ORC 

5AM 

BRT 

5AM 

^  - 

U{*ndi 


BBT  -  Brotherhood  of  S^.)road  Trainmen 

OH  C-  -  Order  of  Railway  Conductors 

SL/MfV*  Switchmen**  Union  of  North  Aaiariea 

SA  -  Syaton  agreement 

NMB  -  national  Mediation  Board 


BEST  COPY  AVAILABLE 

from  the  original  bound  volume 
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279  Excerpts  from  New  York  Central  Railroad  (Buf¬ 
falo  &  East)  Schedule  of  Rules  and  Rates  of  Pay, 
Conductors,  Trainmen  and  Yardmen,  effective  December  1, 
1926: 

Passenger  Service 

Article  1 
Rates  of  Pay 


Rates  for  trainmen  on  trains  propelled  by  steam  or  other 


motive  power: 

Per 

Per 

Per 

Hour 

Pro 

Mile 

Day 

Month 

Rata 

Conductors  . 

4.SC 

$7.20 

$216.00 

$.90 

Conductors  handling  Express  &  U.  S.  Mail 

5.25C 

7.88 

216.00 

.985 

Conductors  handling  Express  or  U.  S.  Mail 

5.03c 

7.54 

216.00 

.945 

Assistant  Conductors  or  Ticket  Collectors 

3.94c 

5.91 

177.30 

.74 

Assistant  Conductors  or  Ticket  Collectors 
handling  Express  &  U.  S.  Mail . 

4.39c 

6.59 

177.30 

.825 

Assistant  Conductors  or  Ticket  Collectors 
handling  Express  or  U.  S.  Mail . 

4.17<1 

6.25 

177.30 

.78 

Baggagemen  . 

3.48c 

5.22 

156.60 

.655 

Baggagemen  handling  Express  &  U.  S. 
Mail . 

3.93(1 

5.90 

al77.00 

.735 

Baggagemen  handling  Express  of  U.  S. 
Mail  . 

3.71C 

5.56 

bl66.S0 

.695 

Flagmen  and  Brakemen  . 

3.37(1 

5.05 

151.50 

.63 

280 

Per 

Per 

Per 

Hour 

Pro 

Mile 

Day 

Month 

Rata 

Flagmen  and  Brakemen  handling  Express 
&  U.  S.  Mail  . 

3.82(1 

5.73 

151.50 

.715 

Flagmen  and  Brakemen  handling  Express 
or  U.  S.  Mail  . 

3.59C 

5.39 

151.50 

.675 

Freight  Service 
Article  V 


(a)  Through  or  irregular  freight,  work,  construction, 
snow  plow,  circus  or  wreck  train  service,  shall  be  paid  for 


as  follows: 

Per 

Per 

Hour 

Pro 

Hour 

Class 

Mile 

Day 

Rata 

3/16th 

Conductors . 

.  6.62* 

$6.62 

.825 

$1.24 

Flagmen  and  Brakemen . 

.  5.20C 

5.20 

.85 

.975 

(b)  Way  freight,  pick  up 

or  drop,  and 

mine 

service  shall 

be  paid  for  as  follows : 

Per 

Per 

Hour 

Pro 

Hour 

Class 

Mile 

Day 

Rata 

3/16th 

Conductors . 

.  7.18(1 

$7.18 

.895 

$1,345 

Flagmen  and  Brakeman  . 

.  5.63* 

5.63 

.705 

1.055 
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Yard  Service 


Article  XII- 

-Rates  of  Pav 

m 

Hour 

Per 

Pro 

Hour 

Class 

Day 

Rata 

3/16th 

Car  Retarder 

Operators  . 

.  $7.93 

$.995 

$1.49 

Foremen  .  .  . 

.  7.14 

.$95 

1.34 

Helpers  .  .  . 

. !. . .  6.62 

.825 

1.24 

Switchtenders 

.  5.07 

.635 

.95 

The  foregoing  schedule  is  signed: 

For  the  Railroads: 

D.  B.  FLEMING, 

Assistant  General  Manager; 

For  the  Conductors : 


M.  C.  SLATTERY, 

General  Chairman ,  Order  of 
Railway  Conductors. 

For  the  Trainmen  and  Yardmen: 


WM.  F.  O’NEILL, 

!  General  Chairman,  Brother - 

hood  of  Railroad  Train¬ 
men. 

281  Excerpts  from  The  Pennsylvania  Railroad,  (ex¬ 
cluding  Ohio  River  &  Western  Railway,  Waynes- 
burg  and  Washington  Railroad),  Schedule  of  Regulations 
and  Rates  of  Pay  for  the  Government  of  Conductors,  Train¬ 
men  and  Switchtenders  in  Road  and  Yard  Service,  Regula¬ 
tions  effective  April  1,  1927 ;  Rates  effective  December  1, 
1926: 

Passenger  Service 

P-A-l.  Rates  for  passenger  service  shall  be  as  follows: 
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Regular 

and 


Rate 

Rate 

Rate  < 

Overtime 

Per 

Per 

Per 

Hourly 

Class 

Mile 

Day 

Month 

Rates 

Conductors . 

4.80c 

$7.20 

$216.00 

$.90 

Assistant  conductors  or  ticket  collectors. 

3.94 

5.91 

177.30 

.74 

Baggagemen  handling  express, 

3.93 

5.90 

177.00 

.7375 

dynamo  and  Government  mail . 

4.16 

6.24 

177.00 

.78 

Baggagemen  handling  dynamo  and  express. 

3.93 

5.90 

177.00 

.7375 

Baggagemen  handling  dynamo 

3.71 

5.56 

166.80 

.695 

and  Government  mail  . 

3.93 

5.90 

166.80 

a  /  3  4  O 

Baggagemen  handling  express  and 

3.71 

5.56 

166.80 

.695 

Government  mail  . 

3.93 

5.90 

166.80 

.7375 

Baggagemen  handling  either  dynamo  or 
express . 

3.71 

5.56 

166.80 

.695 

Baggagemen  handling  Govern- 

3.48 

5.22 

156.60 

.6525 

ment  mail . 

3.71 

5.56 

156.60 

.695 

Baggagemen . 

3.48 

5.22 

156.60 

.6525 

• 

3.37 

5.05 

151.50 

.6325 

Brakemen . 

3.59 

5.39 

151.50 

.675 

282  Freight  Service 

F-A-l.  Rates  for  through  and  irregular  freight,  pusher, 
helper,  work,  wreck,  construction,  snow  plow,  circus  trains 
and  engine  trial  service,  except  as  provided  in  paragraphs 
a,  b,  and  c  of  this  regulation,  and  in  Regulation  4-S-l,  shall 
be  as  follows: 


Rate  Rate  Hourly  Rate 

Class  Per  Day  Per  Day  Regular  Overtime 

Conductors .  6.6  2C  $6.62  $.8275  $1.2423 

Brakemen .  5.20  5.20  .65  .975 


(a)  The  rates  for  work,  wreck  and  construction  service 
on  the  Louisville,  Columbus,  Cincinnati,  Richmond  (except 
Richmond  to  Ft.  Wayne),  Eastern  Pan  Handle,  Wheeling, 
C.  &  P.,  E.  &  A.,  Akron,  Toledo,  Logansport  (excluding 
South  Bend  Branch),  and  Ft.  Wayne  (excluding  the  Butler 
Branch)  Divisions,  shall  be  as  follows: 


Hourly  Rate 

Class  Per  Mile  Per  Day  Regular  Overtime 

Rear  Brakemen  .  5.33c  $5.33  $.6675  $1.00 

Brakemen .  5.23  5.23  .655  .9825 


For  engine  trial  service  on  the  Grand  Rapids  Division 
and  on  the  Richmond  Division  between  Ft.  Wayne  and 


Richmond : 

Hourly  Rate 

Class  Per  Mile  Per  Day  Regular  Overtime 

Rear  Brakemen  .  5.33c  $5.33  $.6675  $1.00 

Brakemen .  5.23  5.23  .655  .9825 


and  for  engine  trial  service  on  the  St.  Louis  and  Indian¬ 
apolis  (excluding  Indianapolis  Terminal)  Divisions,  But- 
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ler  Branch,  of  Ft.  Wayne  Division  and  South  Bend  Branch 
of  Logansport  Division: 


Hourly  Rate 

283  Class  Per  Mile  Per  Day  Regular  Overtime 

Conductors .  7.12<t  $7.12  $.89  $1,335 

Brakemen .  5.53  5.53  .6925  1.0375 


(b)  on  the  St.  Louis  and  Indianapolis  (excluding  India¬ 
napolis  Terminal)  Divisions,  Butler  Branch  of  Ft.  Wayne 
Division  and  South  Bend  Branch  of  Logansport  Division, 
work,  construction,  and  wreck  service,  shall  be  as  follows : 


Hourly  Rate 


Class 

Per  Mile 

Per  Day 

Regular 

Overtime 

Conductors  . 

. . .  7.12<f 

$7.12 

$.89 

$1,335 

Brakemen . 

. . .  5.3S 

5.38 

.6725 

1.01 

and  for  piloting  service: 

Hourlv  Rate 

Class 

Per  Mile 

•Per  Day 

Regular 

Overtime 

Conductors . 

. . .  7.62d 

$7.62 

$.9525 

$1.43 

Brakemen . 

. . .  7.62 

7.62 

.9525 

1.43 

(c)  The  rates  for  snow  plow  and  danger  service  on  the 
Grand  "Rapids  Division  and  on  the  Richmond  Division  be¬ 
tween  Ft.  Wayne  and  Richmond,  shall  be  as  follows : 

Hourly  Rate 

Class  Per  Mile  Per  Day  Regular  Overtime 

Conductors .  6.87tf  $6.87  $.S6  $1.29 

Brakemen .  5.60  5.60  .70  1.05 

and  for  work  train  with  excavators: 

Hourly  Rate 

Class  Per  Mile  Per  Day  Regular  Overtime 

Conductors .  6.89<t  $6.89  $.8625  $1.2925 

Rear  Brakemen  .  5.60  5.60  .70  1.05 

Brakemen .  5.55  5.55  .695  1.0425 

284  F-A-2.  Rates  for  local  or  way  freight  and  mine  run 

service  shall  be  as  follows : 


Rate  Rate  Hourly  Rate 

Class  Per  Mile  Per  Day  Regular  Overtime 

Conductors .  7.18<t  $7.1S  $.8975  $1.3475 

Brakemen .  5.63  5.63  .705  1.0575 


The  following  service  shall  also  be  paid  rates  provided 
for  local  or  way  freight  service: 

Harbor  Springs  Branch,  Regular .  Mixed  service 


Cadillac — -Woods  Spurs  . . .  Mixed  service 

Cadillac — Lake  City  and  Jennings  .  Mixed  service 

Boyne  Hill  Run. 

Manton  Hill  run. 
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Yard  Service 

Y-A-l.  Rates  for  yard  service  shall  be  as  follows: 


Rate  Hourly  Rate 

Class  Per  Day  Regular  Overtime 

Conductors .  $7.22  $.9025  $1,355 

Brakemen .  6.62  .8275  1.2425 

285  Switchtenders 

S-A-l.  Rates  for  switchtenders  shall  be  as  follows : 

Rate  Hourly  Rate 

Class  Per  Day  Regular  Overtime 

Switchtenders .  $.07  $.635  $.9525 

•  •*#•*# 


Regulation  No.  1 — Promotion 

l-B-2.  A  trainman  failing  to  pass  his  first  examination 
for  promotion  to  conductor  will  be  allowed  thirty  days  in 
which  to  prepare  for  a  second  examination,  and,  failing  to 
pass  the  second  examination,  will  be  allowed  an  additional 
thirty  days  further  to  prepare  himself.  A  trainman  suc¬ 
cessfully  passing  the  second  or  third  examination  will  bo 
senior  to  any  junior  trainman  who  may  have  been  promoted 
in  the  meantime.  A  trainman  failing  to  pass  the  third  ex¬ 
amination  or  declining  any  examination  or  promotion  will 
become  the  junior  brakeman,  and  can  only  come  up  again 
in  his  turn.  This  regulation  shall  not  be  retroactive. 

Regulation  No.  3 — Senioritv 

3-A-l.  A  classified  roster  giving  the  dates  trainmen  en¬ 
ter  the  service  and  the  dates  of  their  promotion  will  be 
posted  at  principal  terminals,  in  frame  under  glass.  Ros¬ 
ters  will  be  revised  as  of  January  1st  and  July  1st  of  each 
year. 

Local  chairmen  will,  upon  request,  be  furnished  two  cop¬ 
ies  of  roster. 

286  3-A-2.  A  roster  of  switchtenders  will  be  posted 
in  each  yard,  in  frame  under  glass,  giving  the  date 

on  which  each  man  entered  the  service  as  switchtender, 
same  to  be  revised  as  of  January  1st  and  July  1st  of  each 
year. 

287  Excerpts  from  Schedule  of  The  Baltimore  and 
Ohio  Railroad  Companv,  Rules  and  Rates  of  Pay 
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for  Trainmen;  Rules  effective  September  1,  1927;  Rates 
effective  December  1,  1926: 

Passenger  Service 

Article  1. 

(a)  Rates  for  trainmen  on  trains  propelled  by  steam  or 
other  motive  power  will  be  as  follows : 


Per 

Mile  Cents 

Per  Day 

Per  Month 

Over¬ 
time  Cents 

Baggagemen  handling  ex¬ 

3.71 

$5.56 

$166.S0 

69.5 

press  and  Government  mail 

3.93 

5.90 

177.00 

73.S 

Baggagemen  handling 

3.48 

5.22 

156.60 

65.3 

Government  mail 

3.71 

5.56 

166.80 

69.5 

Baggagemen  handling  express 

3.71 

5.56 

166.80 

69.5 

Baggagemen 

3.48 

5.22 

156.60 

65.3 

Flagmen  and  Brakemen 

3.37 

5.05 

151.50 

63.1 

Freight  Service 


Article  2. 

(a)  Through  and  irregular  freight,  work,  construction, 
snow  plow  and  wreck  train  service,  to  be  paid  as  follows : 

Rate  per  Overtime 

Mile  Cents  Rate  Per  Day  Rate  Cents 


Flagmen .  $3.20  $5.20  97.5 

Brakemen .  5.20  5.20  97.5 


Wav  freight,  pickup  or  drop,  mine,  roustabout  and  mixed 
service  shall  be  paid  as  follows: 


Rate  per  Overtime 

Mile  Cents  Rate  Per  Day  Rate  Cents 

Flagmen  .  $5.63  $5.63  105.6 

Brakemen .  5.63  5.63  105.6 

288  Yard  Service 


Article  1. 

(a)  The  following  rates  of  pay,  rules  and  regulations 
will  apply  to  all  car  retarder  operators,  yardmen  and 
switchtenders  where  specified  on  the  Baltimore  and  Ohio 
Railroad  (except  the  Chicago  Switching  District) 


Rates 

Overtime 

Per  Day 

Per  Hour 

Car  Retarder  Operators  . 

.  $7.94 

$1,489 

Foremen . 

.  7.14 

1.339 

Helpers . 

.  6.62 

1.241 

Switchtenders . 

.  5.07 

.95 
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Excerpts  from  schedule  of  The  Central  Railroad  Com¬ 
pany  of  New  Jersey,  Rules  Affecting  the  Employment  and 
Pay  of  Trainmen  and  Yardmen;  Rates  effective  December 
1,  1926;  Rules  effective  May  1,  1928: 

Passenger  Service 


Rule  1 — Rates  of  Pay 

Rates  for  trainmen  on  trains  propelled  by  steam  or 
other  motive  power. 


Per  Mile 

Per 

Hour 

Per 

Monthly 

Daily 

Earning 

Occupations 

(cents) 

(cents) 

Day 

Guarantee  Guarantee 

Flagmen  &  Bra k omen 

3.37 

.63% 

5.05 

$151.50 

$5.35 

Baggagemen 

3.48 

.65% 

5.22 

156.60 

5.52 

Baggagemen  handling 
Express 

3.71 

.69% 

5.56 

166.80 

5.86 

Baggagemen  handling 

U.  S.  Mail 

A3.48 

B3.71 

.65% 

.69% 

A5.22 

B5.56 

156.60 

5.52 

Baggagemen  handling  both 
Express  and  U.  S.  Mail 

A3.71 

B3.93 

.69% 

.73% 

A5.56 

B5.90 

166.80 

5.86 

289 

Freight 

Service 

Rule  9 — Rates  of  Pay 


(a)  Through  Freight  Rate  5.20^  per  mile;  $5.20  per  day. 
Local  Freight  Rate  5.63^  per  mile;  5.63  per  day. 

Yard  Service 


Rules  20 — Rates  of  Pay 


Class 

Conductor 

Brakeman 

Ground  Switch  Tender 


Rates 

Per  Hour  Per  Day 
.S9%  $7.14 

.82%  6.62 

.63%  5.07 


Overtime 
Hourly  Rate 
1.33% 
1.24% 
.95-1/16 


Rule  42 


When  additional  passenger  conductors,  passenger  train¬ 
men,  freight  conductors,  or  yard  conductors  are  required,  a 
bulletin  shall  be  posted  for  five  (5)  days,  calling  for  appli¬ 
cation. 

First  consideration  to  be  given  as  follows : 

For  Passenger  Conductors. 

Passenger  Trainmen  and  freight  conductors,  in  the 
ratio  of  one  to  one,  as  nearly  as  practicable. 
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For  Passenger  Trainmen. 

Freight  Trainmen. 

Yard  Brakemen. 

For  Yard  Conductors  in  N.  Y.  Harbor  Terminal  Terri¬ 
tory. 

Yard  Brakemen  in  their  respective  districts. 

For  Freight  Conductors  and  also  Yard  Conductors  in  all 
other  yards. 

Freight  Trainmen  and  Yard  Brakemen. 

Passenger  Trainmen  who  have  had  3  years’  experience 
as  freight  brakemen  within  the  preceding  ten  years. 

It  is  understood  that  all  trainmen  who  were  promoted  to 
Baggagemasters  prior  to  August  12th,  1921,  will  be  given 
preference  over  passenger  trainmen  for  promotion  to  posi¬ 
tion  of  passenger  conductors. 

Rule  43. 

A  trainman  or  yardman  failing  to  pass  the  required  ex¬ 
aminations  for  promotions  will  have  the  right  to 
290  apply  for  another  examination  inside  of  thirty  days. 

If  he  passes  successfully,  his  rights  will  date  from 
the  time  of  the  first  examination  according  to  his  age  in 
the  service. 

•  •  • 

Excerpts  from  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company,  Wage  Schedule  and  Rules,  Baggage- 
men-Electricians,  Baggagemen,  Brakemen  and  Yardmen, 
Effective  July  15,  1930: 

The  following  schedule  will  govern  the  employment  and 
compensation  of  baggagemen-electricians,  baggagemen, 
brakemen  and  yardmen,  and  define  their  rights,  as  hereby 
agreed  to  between  the  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Company,  by  its  duly  authorized  officers 
and  the  Brotherhood  of  Railroad  Trainmen,  by  its  duly  au¬ 
thorized  officers,  representing  the  baggagemen-electricians, 
baggagemen,  brakemen  and  yardmen  employed  by  this  rail¬ 
road,  and  constitutes  an  agreement  between  the  Railway 
Company  and  the  Brotherhood,  effective  July  15,  1930, 
superseding  all  previous  schedules  and  agreements,  and 
remaining  in  effect  until  July  14,  1931,  and  thereafter  sub- 
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ject  to  termination  by  thirty  days’  written  notice  from 
either  party  to  the  other. 

Passenger  Service 

Aricle  1 


Rates  of  Pay 


Per  Mile 

Per  Day 

Per  Month 

Overtime 
Per  Hour 

Baggagemen 

$.0343 

$o.l8 

$155.40 

$.64% 

(handling  dynamo) 

.0368 

3.52 

165.60 

.69 

(handling  express) 

.0368 

5.52 

165.60 

.69 

(handling  mail) 

.0368 

5.52 

165.60 

.69 

(handling  two  of  abovt 

•)  .0301 

3.86 

175.S0 

.73% 

(handling  ihree  of  abov 

e)  .0413 

6.20 

186.00 

.77% 

Brakemen  and  Flagmen 

.0334  5.01 

Freight  Service 

150.30 

.62% 

Article  8 


Rates  of  Pay 

Through  1st  Class  2nd  Class  Work  and 

Freight  Wayfreight  Way  freight  Switch  Train 


Per 

Per 

Per 

Per 

Per 

Per 

Per 

Per 

Mile 

Day 

Mile 

Day 

Mile 

Day 

Mile 

Day 

$.0515 

$5.15 

$.0395 

$5.95 

$.0558 

$5.58 

$.0561 

$5.61 

291  Yard  Service 


Article  29 


Rates  of  Pay 


Per  day 

Overtime 
Rate  Per  Hour 

Foremen 

$7.14 

$1.3387 

Helpers 

6.62 

1.2412 

Switchtenders 

3.07 

.9506 

Switchtenders 

Coach  Yard -Minneapolis 

5.63 

1.0556 

Lower  Yaril-Minneapolis 

5.07 

.9506 

E.  St.  Paul-Opposite  office 

6.62 

1.2412 

E.  St.  Paul-Westminster  St.  Wye. 

5.07 

.9506 

#  #  • 


Excerpts  from  the  Chicago,  Rock  Island  and  Pacific  Rail¬ 
way  Company,  and  The  Chicago,  Rock  Island  and  Gulf 
Railway  Company,  Rules  and  Rates  of  Pay  for  Switchmen, 
effective  July  1, 1927 : 

Scope. 

Switchmen  include  yard  foremen,  helpers,  yard  pilots, 
backup  men  and  switchtenders.  Applicants  for  these  posi- 
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tions  must  file  regular  applications  and  will  be  subject  to 
the  rules  and  regulations  of  the  Operating  Department. 
Applications  will  be  approved  or  disapproved  within  ninety 
(90)  days. 

Article  1. 


Rates  of  Pay 

Rate 

Overtime 

Class 

per  day 

Per  hour 

Foremen,  pilots  and 

back-up  men 

$7.14 

$1.34 

Helpers 

6.62 

1.24 

Switchtenders 

*  •  • 

5.07 

.95 

Excerpts  from  schedule  of  Chicago  Great  Western  Rail¬ 
road  Company,  governing  the  Employment  of  Yardman, 
effective  January  20,  1936: 

292  Article  1. 

Rates  of  Pay 


Class  Per  day 

Foremen .  $7.14 

Helpers .  6.62 

Switchtenders .  5.07 


•  •  • 

Excerpts  from  The  Chesapeake  and  Ohio  Railway  Com¬ 
pany,  Schedule  of  Wages  and  General  Regulations  for  Con¬ 
ductors,  Trainmen  and  Yardmen,  effective  Februarv  1, 
1927: 

Schedule  of  Wages  and  General  Regulations  for  Conduc¬ 
tors  and  Trainmen 

The  Chesapeake  and  Ohio  Railway  Company,  Effective 
February  1, 1927 — 

Superseding  all  previous  agreements. 
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No.  2 

Rule  1 — Rates  of  Pay- 


Passenger  Service 


Dailv 

Over- 

Per 

Per 

Per 

Guar- 

time 

Class  of  Service 

Mile 

Day 

Month 

antee 

Rate 

Conductors . 

$.0480 

$7.20 

$216.00 

$7.50 

$.90 

Assistant  Conductors  . 

.0394 

5.91 

177.30 

6.21 

.74 

Baggagemen  (exclusive)  . . 

.0348 

5.22 

156.60 

5.52 

.655 

U.  S.  Mail  . 

.0371 

5.56 

5.52 

.695 

Express . 

.0371 

5.56 

166.80 

5.86 

.695 

Dynamo . 

.0371 

5.56 

166.80 

.695 

Express  and  Dynamo  . . 

.0393 

5.90 

177.00 

.74 

Express  &  U.  S.  Mail . . . 

.0393 

5.90 

Dynamo,  &  U.  S.  Mail.. 

.0393 

5.90 

.74 

Express,  Dynamo  and 

U.  S.  Mail . 

.0416 

6.24 

.78 

Brakemen . 

.0337 

5.05 

151.50 

5.35 

.63 

293  Rule  10 — Rates  of  Pay. 

Freight  and  Other  Services  Paying  Freight  Rates. 

Conductors  Trainmen 


Per 

Per 

Overtime 

Pro  Puni- 

Per 

Per 

Overtime 

Per  Puni- 

Mile 

Day 

Rata 

tive 

Mile 

Day 

Rata 

tive 

Through  and 

Mixed  . 

$.0662 

$6.62 

$.830 

$1,240 

$.0520 

$5.20 

$.650 

$0,975 

Local  Freight  .... 

.0718 

7.18 

.900 

1.345 

.0563 

5.63 

.705 

1.055 

Mine  Run  (or 
shifter)  . 

.0662 

6.62 

.830 

1.240 

.0612 

6.12 

.765 

1.150 

Wreck,  Work  & 
Construction  . 

.0718 

7.18 

.900 

1.345 

.0563 

o.63 

.705 

1.055 

Circus  and  Snow 
Plow . 

.0662 

6.62 

.830 

1.240 

.0520 

5.20 

.650 

0.975 

Pick  Up  Buna, 
(Except  as  pro¬ 
vided  in  Rule 
11): 

Clifton  Forge 
and  Alleghany 
and  return  . . . 

.0689 

6.89 

.875 

1.290 

.0535 

5.35 

.670 

1.005 

Hinton  &  Ren- 
ceverte  and  re¬ 
turn  . 

.0689 

6.89 

.875 

1.290 

.0535 

5.35 

.670 

1.005 

Hinton  &  Thur¬ 
mond  and  re¬ 
turn  . 

.0689 

6.89 

.875 

1.290 

.0535 

5.35 

.670 

1.005 

Handley  and 
Huntington  . . 

.0689 

6.89 

.875 

1.290 

.0535 

5.35 

.670 

1.005 

Huntington  and 
Spring  Hill  or 
St.  Albans  and 
return  . 

.0689 

6.89 

.875 

1.290 

.0535 

5.35 

.670 

1.005 

Russell  and 
Huntington 
and  return,  (2) 
trips  . 

.0689 

6.89 

.875 

1.290 

.0535 

5.35 

.670 

1.005 
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294  Schedule  of  Wages  and  General  Regulations  for 
Yardmen — The  Chesapeake  and  Ohio  Railway  Com¬ 
pany,  Effective  February  1,  1927 — Superseding  all  previ¬ 
ous  agreements 

No.  2 

Yard  Service 
Rule  1 — Rates  of  Pay 


Overtime 

Class  Per  Day  Pro  Rata  Punitive 

Conductors  .  $7.14  $.8950  $1.34 

Brakemen .  0.62  .8300  1.24 

Switchtenders .  5.07  .6350  .95 


Note  1 — When  yard  conductors  are  used  as  foot-board 
yard  masters,  they  will  receive  forty  cents  ($.40)  per  day 
additional. 

Rule  26 — Yard  Crew,  Consist  of. 

Yard  crews  will  consist  of  conductor  and,  at  least  two 
brakemen. 

Rule  29 — Conductor  Disqualified. 

If  for  any  reason  a  yardman  is  disqualified  as  conduc¬ 
tor,  the  Yard  Master  will  give  him  a  letter  in  writing  stat¬ 
ing  wherein  he  had  not  the  necessary  qualifications. 

Rule  31 — Yardmen  Will  Perform  Yard  Work. 

Persons  other  than  conductors  and  brakemen  will  not  be 

allowed  to  do  transfer  or  vard  service  work  unless  actuallv 

•  * 

employed  in  such  service. 

The  portion  of  the  foregoing  schedule  relating  to  road 
service  is  signed : 

W.  P.  FROST, 

General  Chairman,  B.  of  R.  T. 

p.  a.  McDaniel, 

General  Chairman ,  0.  R.  C. 
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295  J.  B.  Parrish, 

Assistant  Vice  President 
The  Chesapeake  &  Ohio  R’y  Co. 

The  portion  of  the  schedule  relating  to  yard  service  is 
signed : 

J.  B.  PARRISH 

Assistant  Vice  President  The 
Chesapeake  &  Ohio  Ricy.  Co. 

W.  P.  FROST, 

General  Chairman ,  B.  of  R.  T. 

The  foregoing  narrative  statement  of  the  evidence  before 
the  National  Mediation  Board  is  accurate,  and  the  fore¬ 
going  excerpts  from  the  various  documents,  and  table  of 
schedules  on  file  in  said  Board,  headed  “Analysis  of  Agree¬ 
ments  Affecting  Conductors,  Trainmen  and  Yardmen  on 
all  Class  I  Railroads”,  are  true  copies  thereof. 

Pursuant  to  stipulations  of  counsel,  said  narrative  state¬ 
ment,  and  the  appendix  thereto,  are  hereby  approved  by 
counsel  for  the  parties  hereto,  the  copy  thereof,  filed  in  the 
District  Court  of  the  United  States  for  the  District  of  Co¬ 
lumbia,  being  identical  with  the  original  thereof  to  be  filed 
in  the  United  States  Court  of  Appeals  for  the  Dis- 

296  trict  of  Columbia. 

Approved  this  12th  day  of  October,  1939. 

GEO.  P.  HOOVER 
Investment  Building 
Washington,  D.  C. 

JOHN  M.  GRIMM 
Merchants  National  Bank 
Building  Cedar  Rapids,  Iowa. 
Attorney  for  Plaintiffs. 

ROBERT  L.  STERN 
Special  Assistant  to  the  Attor¬ 
ney  General, 

Department  of  Justice, 
Washington,  D.  C. 

Attorney  for  Defendants, 
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NATIONAL  MEDIATION  BOARD, 
OTTO  S.  BEYER, 

GEORGE  A.  COOK,  and 
DAVID  J.  LEWIS. 

W.  A.  ENDLE  (per  R.  L.  S.) 

820  Superior  Avenue,  West, 
Cleveland,  Ohio, 

Attorney  for  Defendant,  Brother¬ 
hood  of  Railroad  Trainmen. 

297  Findings  of  Fact  and  Conclusions  of  Law 

Filed  June  29  1939 


The  above  entitled  cause  came  on  before  the  undersigned. 
Associate  Justice  of  the  United  States  District  Court  for 
the  District  of  Columbia,  sitting  in  a  civil  action  without  a 
a  jury,  and  upon  the  pleadings  and  exhibits  attached 
thereto,  and  the  transcript  of  the  record  made  before  the 
National  Mediation  Board,  and  the  stipulation  filed  herein 
by  counsel  for  the  respective  parties,  and  the  documents 
referred  to  in  said  stipulation,  and  after  argument,  the 
Court  makes  the  following  findings  of  fact  and  reaches  the 
following  conclusions  of  law. 

Findings  of  Fact 

1.  The  plaintiffs  are  the  Order  of  Railway  Conductors  of 
America,  a  labor  organization  which  represents  road  con¬ 
ductors  and  which  claims  the  right  to  represent  yard  fore¬ 
men  (conductors)1  on  the  Pittsburgh  and  Lake  Erie  and  the 
Lake  Erie  and  Eastern  Railroad  Companies  (hereinafter 
jointly  referred  to  as  the  Pittsburgh  and  Lake  Erie),  and 
six  individual  members  of  said  order,  three  of  whom  are 
employed  as  road  conductors,  and  three  as  yard  foremen 
(conductors)  by  the  said  railroads.  The  individual  plain¬ 
tiffs  bring  the  suit  as  a  class  action  on  behalf  of  the 
298  remaining  road  conductors  and  yard  foremen  (con¬ 
ductors)  employed  by  the  said  railroad  companies, 
such  other  persons  being  so  numerous  that  it  is  imprac¬ 
ticable  to  make  all  of  them  parties  hereto  by  name. 

1  The  terms  “yard  conductor”  and  “yard  foreman”  are  synonymous,  as 
are  “yard  brakemcn”  and  “yard  helper”. 
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2.  Defendants  Otto  S.  Bever  and  George  A.  Cook  are 
members  of  the  defendant  National  Mediation  Board,  and 
defendant  "William  M.  Leiserson  was  a  member  of  said 
Board  until  June  1,  1939.  Defendant  National  Mediation 
Board  is  a  board  established  bv  the  Railway  Labor  Act,  as 
amended,  with  the  duties,  inter  alia,  of  investigating  dis¬ 
putes  as  to  representation  among  railroad  employees,  and 
certifying  after  secret  election,  if  necessary,  the  represen¬ 
tative  chosen  by  the  majority  of  the  employees  in  a  particu¬ 
lar  craft  or  class.  In  the  conduct  of  anv  election  for  the 
purpose  indicated,  the  Board  has  authority  to  designate 
who  may  participate  in  the  election  and  to  establish  the 
rules  to  govern  the  election. 

3.  Defendant  Brotherhood  of  Railroad  Trainmen  is  a 
labor  organization  representing  road  brakemen  and  yard 
helpers  (brakemen)  on  the  Pittsburgh  and  Lake  Erie  Rail¬ 
road  and  claiming  the  right  to  represent  all  yardmen  on 
the  said  road. 

4.  For  many  years  prior  to  1935  the  Pittsburgh  and  Lake 
Erie  Railroad  Company  made  and  maintained  joint  work¬ 
ing  agreements  with  the  conductors,  trainmen  and  yardmen 
represented  by  the  Order  of  Railway  Conductors  and  the 
Brotherhood  of  Railroad  Trainmen.  In  negotiating  these 
agreements  the  Order  of  Railway  Conductors  represented 
the  road  conductors,  and  the  Brotherhood  of  Railroad 
Trainmen  negotiated  for  and  represented  the  trainmen  and 
yardmen,  the  latter  including  foremen,  helpers,  and  switch- 
tenders. 

5.  In  January  1935  the  Order  of  Railway  Conductors  in¬ 
voked  the  services  of  the  Board  in  behalf  of  the  road  and 
yard  conductors,  road  and  yard  brakemen,  train  baggage¬ 
men,  ticket  collectors,  and  switchtenders  employed 

299  by  the  Pittsburgh  and  Lake  Erie  Railroad  to  settle  a 
dispute  as  to  who  should  properly  represent  these 
employees  in  accordance  with  Section  2,  Ninth,  of  the  Rail¬ 
way  Labor  Act. 

6.  The  Board  investigated  the  dispute,  without  holding 
any  hearing  as  to  the  proper  division  of  the  employees  into 
crafts,  or  classes,  and  held  an  election.  For  the  purpose 
of  the  election  the  employees  were  divided  into  the  seven 
groups  named  above. 
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The  result  of  the  election  was  as  follows: 


Number  of  employees  voting  for  the  contesting 
organizations: 


For  the 

Number  of 

Brotherhood 

For  Order 

employees 

of  Railroad 

of  Railway 

Void 

eligible 

Trainmen 

Conductors 

Ballots 

to  vote 

Road  Conductors 

33 

15 

48 

Yard  Conductors 

51 

57 

114 

Road  Brakemen — Flagmen 

42 

01 

105 

Yard  Brakemen 

118 

320 

1 

448 

Train  Baggagemen 

4 

11 

15 

Ticket  Collectors 

3 

0 

3 

Switchtenders 

S 

15 

27 

On  the  basis  of  this  election  the  Board  on  March  7,  1935 
certified  that  the  Order  of  Railway  Conductors  was  duly 
designated  and  authorized  to  represent  the  road  conduc¬ 
tors  and  the  ticket  collectors,  and  that  the  Brotherhood  of 
Railroad  Trainmen  was  duly  designated  and  authorized  to 
represent  the  road  brakemen  and  flagmen,  yard  brakemen, 
train  baggagemen,  and  switchtenders.  No  certification  was 
made  for  the  yard  conductors,  because  neither  of  the  con¬ 
testing  organizations  received  a  majority  vote  of  those 
eligible.  (Although  the  Brotherhood  received  fifty-seven 
votes  as  compared  to  fifty-one  for  the  Order  of  Railway 
Conductors,  the  Board  at  that  time  held  that  a  majority  of 
those  eligible  was  necessary.) 

7.  On  March  3,  1935,  the  Order  of  Railway  Conductors 
again  invoked  the  services  of  the  Board  to  settle  the  dis¬ 
pute  as  to  who  should  properly  represent  the  yard 
300  conductors  (foremen).  The  Board  investigated  the 
dispute,  and  without  holding  any  hearing,  took  a  se¬ 
cret  ballot.  The  result  of  the  election  was  as  follows: 

Number  of  employees  voting  for  contesting  or¬ 
ganizations: 

For  the  Number  of 

For  the  Order  Brotherhood  employees 

of  Railway  of  Railroad  Void  eligible 

Conductors  Trainmen  Ballots  to  vote 

Yard  Conductors  (Foremen)  73  2  2  114 

On  the  basis  of  this  election  on  September  28,  1935,  the 
Board  certified  that  the  Order  of  Railway  Conductors  was 
duly  designated  and  authorized  to  represent  the  yard  con¬ 
ductors  (foremen). 

S.  Pursuant  to  this  certification,  after  a  request  from  the 
Order  of  Railway  Conductors,  on  November  17,  1936,  the 


NATIONAL  MEDIATION  BOARD  ET  AL. 


249 


carrier  entered  into  a  separate  agreement  with  the  Order 
of  Railway  Conductors  covering  conductors,  assistant  con¬ 
ductors,  ticket  collectors,  and  yard  conductors  (foremen). 

9.  On  October  26,  1936,  the  Brotherhood  of  Railroad 
Trainmen  invoked  the  services  of  the  National  Mediation 
Board  to  settle  a  dispute  as  to  who  should  properly  repre¬ 
sent  road  conductors  and  yard  foremen,  helpers  and  switch- 
tenders  on  the  Pittsburgh  and  Lake  Erie.  The  Brother¬ 
hood  claimed  that  it  had  been  selected  as  the  representa¬ 
tive  for  the  purposes  of  collective  bargaining  by  a  majority 
of  the  employees  in  yard  service,  including  yard  foremen 
(conductors),  yard  helpers  (brakemen),  and  switchtenders, 
and  that  all  yard  service  employees  constituted  a  single 
craft  or  class.  The  Order  of  Railway  Conductors  contested 
these  claims,  its  position  being  that  yard  conductors  (fore¬ 
men)  were  a  separate  craft,  and  that  a  majority  of  the 
yard  conductors  had  selected  the  Order  of  Railway  Con¬ 
ductors  to  represent  them. 

10.  The  Board  thereupon  ordered  a  public  hear- 
301  ing  to  be  held  as  to  the  questions  in  dispute,  and  a 
hearing  was  held  before  James  A.  Carmalt,  the  then 
Chairman  of  the  Board,  from  July  20  to  July  31,  1937,  in¬ 
clusive.  The  parties  appeared  by  counsel,  offered  testi¬ 
mony  and  cross-examined  witnesses.  888  pages  of  testi¬ 
mony  were  taken,  and  numerous  exhibits  introduced.  Sub¬ 
sequently  briefs  were  filed  and  oral  argument  had  before 
the  full  Board. 

11.  On  July  14,  1938,  the  Board  handed  down  its  findings 
and  decision  (attached  to  the  complaint  herein  as  Exhibit 
A  and  entitled  “Direction  of  Election  and  Designation  of 
Eligible  Voters”),  in  which  it  held  that  yard  foremen  or 
conductors  were  not  a  separate  craft  or  class  within  the 
meaning  of  the  Railway  Labor  Act  but  were  part  of  the 
craft  or  class  of  yardmen  or  switchmen.  The  Board  held 
that  its  own  previous  rulings  to  the  contrary,  made  without 
hearing,  had  been  erroneous.  The  Board  directed  that  an 
election  should  be  held  in  which  all  yardmen  would  be  voted 
as  one  craft  or  class.  The  persons  eligible  to  vote  were  to 
include  all  regularly  assigned  yardmen  and  such  other  men 
as  devoted  a  preponderant  amount  of  time  to  yard  work. 
A  separate  ballot  was  directed  to  be  taken  for  road  conduc¬ 
tors. 


250 


ORDER  OF  RAILWAY  CONDUCTORS  ET  AL.  VS. 


12.  Plaintiffs  duly  filed  with  the  Board  objections  and  ex¬ 
ceptions  to  these  findings. 

13j  The  election,  conducted  in  the  manner  prescribed  by 
the  Board,  was  held  between  November  10  and  November 
23, 1938.  The  result  of  the  election  was  as  follows : 

Number  of  employees  voting  for  contesting  or¬ 
ganizations: 


Road  Passenger  ami 

For  the 
Brotherhood 
of  Railroad 
Trainmen 

For  the  Order 
of  Railway 
Conductors 

Void 

Ballots 

Number  of 
employees 
eligible 
to  vote 

freight  conductors 
Yardmen  (c°n^utdors, 
brakemen  and  switch- 

*>o 

23 

0 

47 

tenders) 

309 

227 

1 

561 

302  14.  On  February  8,  1939,  the  Board  issued  a  cer¬ 

tification  setting  forth  the  result  of  the  election  and 
declaring  that  the  Brotherhood  of  Railroad  Trainmen  had 
been  duly  designated  to  represent  the  craft  or  class  of 
yardmen  (conductors,  brakemen  and  switchtcnders)  em¬ 
ployed  by  the  Pittsburgh  and  Lake  Erie  Railroad,  and  that 
the  Order  of  Railway  Conductors  had  been  duly  designated 
to  represent  the  craft  or  class  of  road  conductors  on  the 
said  railroad. 

15i  On  November  29,  1938,  plaintiffs  filed  the  complaint 
in  this  suit  in  which  they  prayed  that  the  National  Media¬ 
tion  Board  be  restrained  from  issuing  a  certification  that 
the  Brotherhood  of  Railroad  Trainmen  had  been  desig¬ 
nated  to  represent  yardmen  on  the  Pittsburgh  and  Lake 
Erie  Railroad  on  the  ground  that  the  Board’s  findings  of 
fact  that  yardmen  constituted  a  single  craft  or  class  were 
arbitrary,  capricious  and  unsupported  by  substantial  evi¬ 
dence.  A  temporary  injunction  having  been  denied  by  this 
Court  on  January  16,  1939,  and  the  Board  having  issued 
its  Certification  on  February  8,  1939,  the  complaint  was 
amended  so  as  to  pray  that  the  Board’s  certification  be 
annulled  and  set  aside. 

16.  Plaintiffs  allege  that  the  following  findings  of  fact 
made  by  the  Board  are  arbitrary,  capricious,  and  unsup¬ 
ported  by  substantial  evidence : 

Finding  of  Fact  No.  7 : 

Oh  most  of  the  railroads  of  the  United  States  Yardmen 
constitute  another  such  craft  or  class.  It  includes  Yard 
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Foremen  or  Yard  Conductors,  Yard  Brakemen  or  Yard 
Helpers,  and  usually  also  Switchtenders. 

Finding  of  Fact  No.  16: 

The  occupations  listed  on  the  seniority  rosters  like  the 
list  of  occupations  in  schedules  showing  rates  of  pay,  are 
not  crafts  or  classes  for  the  purpose  of  representation  un¬ 
der  the  Railway  Labor  Act.  *  *  *  The  standing  on  the  occu¬ 
pational  rosters  merely  indicates  the  priority  rights  of  the 
employees  in  each  occupation  regardless  of  their  craft  or 
class  for  representation  purposes. 

303  Conclusions : 

IVith  respect  to  the  crafts  or  classes  of  employees 
whose  representation  is  in  dispute,  the  unusual  conditions 
on  this  railroad,  the  use  of  yardmen  on  road  crews  and 
vice  versa,  the  combination  of  all  classes  of  service  into 
one  seniority  pool,  and  the  use  of  regularly  assigned  em¬ 
ployees  to  work  as  Extra  Men  in  any  class  of  service,  might 
support  a  conclusion  that  all  the  employees  here  involved 
should  be  voted  together  as  one  craft  or  class  and  one  rep¬ 
resentative  certified  for  all  of  them. 

The  Road  Conductors  being  a  separate  craft  or  class,  the 
question  remains  whether  the  Yardmen,  i.e.,  the  Foremen, 
Helpers  and  Switchtenders,  are  a  single  craft  or  class,  or 
whether  the  Yard  Foremen  should  be  voted  separately  as 
a  distinct  craft  or  class.  The  contention  of  the  Order  of 
Railway  Conductors  that  Yard  Conductors  or  Foremen 
have  for  many  years  been  established  as  a  separate  craft 
by  custom  and  practice  is  not  supported  by  the  evidence. 
For  more  than  twenty  years  prior  to  1935,  all  yardmen  on 
the  Pittsburgh  and  Lake  Erie  were  treated  as  one  craft 
or  class  under  the  joint  working  agreements,  and  they  were 
represented  by  one  labor  organization.  On  all  the  first 
class  railroads  of  the  country,  with  rare  exceptions,  Yard 
Foremen  and  Helpers  are  similarly  represented  under 
working  agreements  which  treat  them  as  a  single  craft. 
Table  X  in  the  published  annual  reports  of  the  Board  lists 
the  agreements  of  each  of  these  carriers  with  their  yard 
service  employees,  and  shows  plainly  that  the  established 
practice  on  almost  all  the  roads  is  to  have  one  agreement 
covering  Yard  Foremen  and  Helpers  as  a  unified  craft  or 
class. 
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The  exceptions  were  in  the  main  created  by  the  Board 
itself  in  1935  when  it  voted  Yard  Foremen  separately  from 
other  Yardmen  in  a  number  of  elections.  That  this  policy 
was  erroneous  was  soon  proved  by  experience. 

In  view  of  all  circumstances  of  the  present  case,  as  well 
as  tl^e  customary  practices  and  established  precedents,  the 
National  Mediation  Board  is  of  the  opinion  that  the  Yard 
Foremen  or  Yard  Conductors  do  not  constitute  a  craft  or 
class  within  the  meaning  of  the  Railway  Labor  Act.  They 
are  but  a  part  of  the  craft  or  class  of  Yardmen  or  Switch¬ 
men  which  by  long  established  custom  and  practice  includes 
both  Foremen  and  Helpers.  A  single  ballot  must  there¬ 
fore  be  taken  of  all  the  Y’ardmen,  including  the  Switch- 
tenders  whose  status  as  Y’ardmen  on  this  Railroad  is  not 
questioned.  All  employees  regularly  assigned  to  service 
as  Y’ardmen  are  entitled  to  participate  in  the  election  and, 
as  in  the  case  of  the  Road  Conductors,  such  unassigned 
extra,  men  as  devote  a  preponderant  amount  of  service  to 
yard  work  are  also  eligible. 

The  interchangeable  duties  of  the  employees  in  the  vari¬ 
ous  classes  of  service  and  the  use  of  the  “Common  Extra 
Board’’  on  this  railroad  make  it  extremely  difficult  to  dis¬ 
tinguish  the  craft  or  classes  of  employees  for  purposes  of 
representation  under  the  Railway  Labor  Act.  As  suggested 
above  the  contesting  organizations  might  be  best  advised 
to  agree  to  vote  all  the  employees  involved  in  the  dispute 
as  a  single  craft  or  class.  But  in  view  of  the  pro- 
304  vision  in  the  Act  that  each  craft  or  class  shall  have 
the  right  to  designate  representatives,  it  is  the  judg¬ 
ment  of  the  Board  that  the  facts  in  the  case  establish  that 
the  representation  of  two  crafts  or  classes  of  employees 
are  in  dispute: 

1.  Road  Conductors. 

2.  Yardmen  (Foremen,  Helpers  and  Switchtenders) 

17.  After  having  examined  the  transcript  of  the  testi¬ 
mony  and  the  exhibits  before  the  Board  and  the  documents 
of  which  the  Board  properly  took  judicial  notice  (which  by 
stipulation  of  the  parties  were  presented  to  the  Court  and 
are  included  in  the  record  in  this  case),  the  Court  finds  that 
the  findings,  including  the  above  findings,  made  by  the 
Board  are  supported  both  by  substantial  evidence  and  by 
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the  weight  of  the  evidence  and  that  they  are  neither  arbi¬ 
trary  nor  capricious. 

18.  The  following  facts  taken  together  indicate  that  yard 
helpers  and  yard  foremen  constitute  part  of  a  single  craft 
or  class  of  yardmen. 

(a)  Although  the  yard  foreman  is  in  charge  of  the  yard 
crew  and  receives  a  higher  rate  of  pay,  foreman  and  help¬ 
ers  do  the  same  kind  of  work,  the  foreman  working  with  the 
helper  in  the  switching  operations.  The  work  of  yard  fore¬ 
men  and  yard  helpers  is  very  similar,  whereas  that  of  road 
conductors  and  road  brakemen  is  distinctlv  different  in 
character. 

(b)  The  differential  between  the  rates  paid  to  yard  fore¬ 
men  and  yard  helpers  is  much  less  than  that  between  the 
rates  paid  road  conductors  and  road  brakemen. 

(c)  Brakemen  take  examinations  for  and  are  promoted 
to  the  position  of  road  flagmen  (who  are  in  the  craft  of 
brakemen)  and  yard  conductor  at  the  same  time,  and  to 
road  conductor  at  a  later  time. 

(d)  Eighty  per  cent  of  the  yardmen  are  qualified 
305  both  as  foremen  and  as  helpers,  and  there  is  a  con¬ 
stant  interchange  of  positions  as  they  shift  back  and 
forth  in  the  exercise  of  their  seniority  rights  to  bid  in 
vacant  positions.  A  substantial  number  of  men  eligible  to 
work  as  foremen  voluntarily  take  positions  as  helpers. 

(e)  The  past  and  present  practice  and  custom  on  the 
railroads  throughout  the  countrv  generally  has  been  and 
is  for  yardmen  to  bargain  collectively  as  a  single  craft  or 
class  through  a  single  representative. 

(f)  The  practice  on  the  Pittsburgh  and  Lake  Erie  Rail¬ 
road,  up  until  the  time  of  the  Board’s  certification  in  1935, 
was  for  the  yardmen  to  bargain  collectively  as  a  single 
craft  represented  by  the  Brotherhood  of  Railroad  Train¬ 
men. 

(g)  The  fact  that  in  all  agreements  on  the  Pittsburgh 
and  Lake  Erie  and  other  railroads  yard  foremen  and  yard 
helpers  are  listed  as  separate  positions  and  given  different 
rates  of  pay  does  not  indicate  that  they  constitute  separate 
crafts  or  classes  for  purposes  of  collective  bargaining. 
Many  other  groups  of  employees  who  concededly  do  not 
comprise  separate  crafts  or  classes  for  such  purposes  are 
similarly  listed  as  separate  positions  receiving  different 
rates  of  pay. 
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Conclusions  of  Law 

1.  The  finding  of  the  National  Mediation  Board  that 
yardmen  (yard  foremen,  helpers  and  switchtenders)  con¬ 
stitute  a  single  craft  or  class  for  purposes  of  collective 
bargaining  under  the  Railway  Labor  Act  is  supported  both 
by  substantial  evidence  and  the  weight  of  the  evidence  and 
is  not  arbitrary,  capricious  or  unreasonable. 

2.  The  Board’s  certification  that  the  Brotherhood  of 
Railroad  Trainmen  is  the  duly  designated  representative 
of  the  yardmen  on  the  Pittsburgh  and  Lake  Erie  Railroad 

was  valid  and  lawful,  and  should  not  be  set  aside. 

306  3.  The  complaint  herein  should  be  dismissed. 

DANIEL  W.  O’DONOGHUE 

Justice 

June  29th,  1939 

307  Judgment 

Filed  June  29  1939 

*  *  * 

The  above  entitled  case  having  come  on  before  me  sitting 
in  a  .civil  action  without  a  jury,  and  the  case  having  been 
tried,  and  counsel  heard,  it  is 
ADJUDGED  that  the  complaint  herein  be  and  it  hereby 
is  dismissed,  with  costs  to  the  defendants. 

DANIEL  W.  O’DONOGHUE 

Justice 

June  29th,  1939 


Memorandum 

July  20-1939. 

Order  substituting  David  J.  Lewis  as  party  defendant  in 
place  and  stead  of  William  M.  Leiserson — filed. 


308  Notice  of  Appeal 

Filed  July  20  1939 
*  *  # 

Notice  is  hereby  given  this  20th  day  of  July  1939,  that 
Order  of  Railway  Conductors  of  America,  Robert  D.  Bell, 
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Raymond  T.  Lynch,  David  H.  Sims,  William  H.  Maphis, 
Arthur  W.  Fieldson,  and  James  W.  Weaver,  plaintiffs, 
hereby  appeal  to  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  from  the  judgment  of  this  Court 
entered  on  the  29th  day  of  June,  1939,  in  favor  of  defen¬ 
dants  against  said  plaintiffs. 

GEO.  P.  HOOVER 
JOHN  M.  GRIMM 
Attorneys  for  Plaintiffs. 

309  Memoranda 

July  20-1939. 

Cost  Bond  on  appeal  ($250.00) — filed. 


August  24-1939. 

Time  for  filing  transcript  of  record  in  United  States 
Court  of  Appeals  extended  for  thirtv  davs  from  August 
29,  1939. 


September  26-1939. 

Time  for  filing  transcript  of  record  in  United  States 
Court  of  Appeals  further  extended  to  and  including  Octo¬ 
ber  16,  1939. 

310  Statement  of  Points  on  Which  Plaintiffs  ( Ap¬ 
pellants) I  Intend  to  Rely  on  Appeal. 

Filed  October  6  1939 

*  *  * 

Statement  of  points  on  which  the  plaintiffs  (appellants), 
Order  of  Railway  Conductors  of  America,  Robert  D.  Bell, 
Raymond  T.  Lynch,  David  H.  Sims,  William  H.  Maphis, 
Arthur  W.  Fieldson,  and  James  W.  Weaver,  intend  to  rely 
on  appeal  in  the  above  entitled  cause : 

1.  The  Court  erred  in  adjudging  that  the  complaint  of 
plaintiffs  be  dismissed. 

2.  The  Court  erred  in  its  findings  of  fact  (Finding  No. 
17)  in  finding  as  a  fact  that  the  findings  made  by  the  Na¬ 
tional  Mediation  Board,  including  the  findings  and  conclu¬ 
sions  of  said  Board  set  out  in  finding  of  fact  No.  16  of  the 
Court,  are  supported  both  by  substantial  evidence  and  by 
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the  weight  of  the  evidence,  and  that  they  are  neither  arbi¬ 
trary  nor  capricious. 

3.  The  Court  erred  in  its  findings  of  fact  (Finding  Xo. 
17)  in  finding  as  a  fact  that  the  finding  of  fact  Xo.  7  made 
by  the  Xational  Mediation  Board  that,  “on  most  of  the  rail¬ 
roads  of  the  United  States  yardmen  constitute  another  such 
craft  or  class.  It  includes  yard  foremen  or  yard  conduc¬ 
tors,  yard  brakemen  or  yard  helpers,  and  usually 

311  also  switchtenders  ”,  is  supported  both  by  substan¬ 
tial  evidence  and  by  the  weight  of  the  evidence,  and 

that  i said  findings  of  said  Board  is  neither  arbitrary  nor 
capricious. 

4.  The  Court  erred  in  its  findings  of  fact  in  failing  to 
find  as  a  fact  that  said  finding  of  fact  Xo.  7  made  by  the 
Xational  Mediation  Board  is  unsupported  by  substantial 
evidence,  is  contrary  to  the  weight  of  the  evidence,  and  that 
said  finding  of  said  Board  is  arbitrary  and  capricious. 

5.  The  Court  erred  in  its  findings  of  fact  (Finding  Xo. 
17)  in  finding  as  a  fact  that  finding  of  fact  Xo.  16  made  by 
the  Xational  Mediation  Board  that,  “the  occupations  listed 
on  the  seniority  rosters  like  the  list  of  occupations  in  sched¬ 
ules  showing  rates  of  pay,  are  not  crafts  or  classes  for  the 
purpose  of  representation  under  the  Railway  Labor  Act. 
*  *  *  The  standing  on  the  occupational  rosters  merely  in¬ 
dicates  the  priority  rights  of  the  employees  in  each  occu¬ 
pation  regardless  of  their  craft  or  class  for  representation 
purposes”,  is  supported  both  by  substantial  evidence  and 
by  the  weight  of  the  evidence,  and  that  said  finding  of  the 
said  Board  is  neither  arbitrary  nor  capricious. 

6.  The  Court  erred  in  its  findings  of  fact  in  failing  to 
find  as  a  fact  that  said  finding  of  fact  Xo.  16  made  by  the 
Xational  Mediation  Board  is  unsupported  by  substantial 
evidence,  is  contrary  to  the  weight  of  the  evidence,  and  that 
said  finding  of  said  Board  is  arbitrary  and  capricious. 

7.  The  Court  erred  in  its  findings  of  fact  (Finding  Xo. 
17)  in  finding  as  a  fact  that  the  conclusions  of  the  National 
Mediation  Board,  set  out  in  finding  of  fact  Xo.  16  of  the 
Court,  are  supported  both  by  substantial  evidence  and  by 
the  height  of  the  evidence,  and  are  neither  arbitrary  nor 
capricious. 

8.  The  Court  erred  in  its  findings  of  fact  in  fail- 

312  ing  to  find  as  a  fact  that  the  conclusions  of  the  Xa- 


NATIONAL  MEDLVTION  BOARD  ET  AL. 


257 


tional  Mediation  Board,  set  out  in  finding  of  fact 
Xo.  16  of  the  Court,  are  unsupported  by  substantial  evi¬ 
dence,  or  contrary  to  the  weight  of  the  evidence,  and  that 
said  conclusions  of  said  Board  are  arbitrary  and  capri¬ 
cious. 

9.  The  Court  erred  in  its  findings  of  fact  (Finding  Xo. 
IS)  in  finding  as  a  fact  that  the  facts  enumerated  in  said 
finding  of  fact  Xo.  IS  (a  to  g,  inclusive)  of  the  Court,  taken 
together,  indicate  that  yard  helpers  and  yard  foremen  con¬ 
stitute  part  of  a  single  craft  or  class  of  yardmen. 

10.  The  Court  erred  in  failing  to  find  as  a  fact  that  upon 
the  facts  established  by  the  evidence,  including  the  facts 
enumerated  in  said  finding  Xo.  IS  (a  to  g,  inclusive)  of  the 
Court,  taken  together,  establish  that  yard  foremen  (con¬ 
ductors)  constitute  a  single  craft  or  class  of  yard  foremen 
(conductors),  separate  and  distinct  from  yard  helpers 
(brakemen)  and  switchtenders.  who  likewise  constitute  a 
separate  and  distinct  craft  or  class  of  yard  helpers  (brake- 
men). 

11.  The  Court  erred  in  its  conclusions  of  law  (Conclu¬ 
sion  Xo.  1),  in  concluding  that  the  finding  of  the  National 
Mediation  Board  that  yardmen  (yard  foremen,  helpers  and 
switchtenders)  constitute  a  single  craft  or  class  for  pur¬ 
poses  of  collective  bargaining  under  the  Railway  Labor 
Act  is  supported  both  by  substantial  evidence  and  the 
weight  of  the  evidence,  and  is  not  arbitrary,  capricious  or 
unreasonable. 

12.  The  Court  erred  in  its  conclusions  of  law  in  failing 
to  conclude  that  the  finding  of  the  Xational  Mediation 
Board  that  yardmen  (yard  foremen,  helpers  and  switch- 
tenders)  constitute  a  single  craft  or  class  for  purposes  of 
collective  bargaining  under  the  Railway  Labor  Act,  is  un¬ 
supported  by  substantial  evidence,  is  contrary  to  the  weight 

of  the  evidence,  and  is  arbitrary  and  capricious. 

313  13.  The  Court  erred  in  its  conclusions  of  law’  (Con¬ 

clusion  Xo.  2)  in  concluding  that  the  Board’s  cer¬ 
tificate  that  the  Brotherhood  of  Railroad  Trainmen  is  the 
duly  designated  representative  of  the  yardmen  on  The 
Pittsburgh  and  Lake  Erie  Railroad  was  valid  and  law’ful, 
and  should  not  be  set  aside. 

14.  The  Court  erred  in  its  conclusions  of  law’  in  failing 
to  conclude  that  the  Board’s  certificate  that  the  Brother- 
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hood  of  Railroad  Trainmen  is  the  duly  designated  repre¬ 
sentative  of  the  yardmen  on  The  Pittsburgh  and  Lake  Erie 
Railroad,  is  unlawful,  illegal  and  null  and  void,  and  in  fail¬ 
ing  to  adjudge  that  said  certificate  of  said  Board  be  va¬ 
cated,  annulled  and  set  aside. 

15.  The  Court  erred  in  its  conclusions  of  law  (Conclu¬ 
sion  No.  3)  in  concluding  that  the  complaint  of  the  plain¬ 
tiffs  should  be  dismissed. 

16.  The  Court  erred  in  failing  to  adjudge  that  the  elec¬ 
tion  held  bv  the  National  Mediation  Board  involving  vard 
conductors  (foremen),  yard  brakemen  (helpers)  and  switch- 
tenders,  employees  of  The  Pittsburgh  and  Lake  Erie  Rail¬ 
road,  pursuant  to  the  notice  given  by  said  Board  on  No¬ 
vember  8,  1938,  promulgating  and  establishing  rules  to 
govern  the  said  election,  purporting  to  be  held  under  the 
Railway  Labor  Act  as  amended,  and  designated  the  em¬ 
ployees  in  the  craft  of  yard  conductors  (foremen),  the  craft 
of  yard  brakemen  (helpers)  and  switchtenders,  as  eligible 
to  vote  in  one  group,  craft  or  class  for  representative  of 
the  said  several  crafts  or  classes,  designated  bv  said  Board 
as  yardmen  (foremen,  helpers  and  switchtenders),  is  un¬ 
lawful,  illegal  and  null  and  void,  and  in  violation  of  the 
rights  of  the  plaintiffs  and  each  of  them,  under  the  Railway 
Labor  Act,  and  that  said  election  be  vacated,  annulled  and 
set  aside. 

314  GEO.  P.  HOOVER 

JOHN  M.  GRIMM 
Attorneys  for  Plaintiffs. 

315i  Stipulation  Designating  Record  on  Appeal. 

Filed  October  6  1939 

•  *  # 

It  is  hereby  stipulated  and  agreed  by  and  between  coun¬ 
sel  for  the  respective  parties  hereto,  that  the  following 
described  pleadings  and  proceedings  shall  constitute  the 
transcript  of  record  for  filing  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia,  and  the  said  par¬ 
ties  hereby  request  the  Clerk  to  include  therein : 

1.  Complaint  of  the  plaintiffs,  and  exhibits  thereto  “A” 
to  inclusive,  filed  November  29,  1938. 

2l  Answer  of  the  defendants,  National  Mediation  Board, 
William  M.  Leiserson,  Otto  S.  Beyer  and  George  A.  Cook, 
filed  February  6,  1939. 
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3.  Separate  answer  of  defendant,  Brotherhood  of  Rail¬ 
road  Trainmen,  filed  February  3,  1939. 

4.  Memorandum:  Order,  April  12,  1939,  granting  leave 
to  plaintiffs  to  file  amendments  of  and  supplement  to  com¬ 
plaint. 

5.  Amendments  of  and  supplement  to  complaint  of  plain¬ 
tiffs,  and  exhibits  thereto  “E”  and  “F”,  filed  April  12, 
1939. 

6.  Answer  of  the  defendant,  National  Mediation  Board, 

William  M.  Leiserson,  Otto  S.  Beyer  and  George  A. 
316  Cook,  to  amendments  of  and  supplement  to  com¬ 
plaint,  filed  April  15,  1939. 

7.  Separate  answer  of  defendant,  Brotherhood  of  Rail¬ 
road  Trainmen  to  amendments  of  and  supplement  to  com¬ 
plaint,  filed  April  15,  1939. 

8.  Stipulation  of  counsel  as  to  narrative  statement  of 
evidence  before  National  Mediation  Board,  admission  of 
certain  facts,  and  agreement  as  to  Court  taking  judicial 
notice  as  to  certain  documents,  filed  May  31,  1939. 

9.  Stipulation  of  counsel  as  to  narrative  statement  of 
evidence  before  National  Mediation  Board  constituting 
transcript  of  testimony  on  appeal,  entered  into  October  6, 
1939. 

10.  Narrative  statement  of  evidence  before  National 
Mediation  Board  constituting  testimony  on  appeal,  pur¬ 
suant  to  stipulation  aforesaid. 

11.  Findings  of  fact  and  conclusions  of  law,  filed  June 
29,  1939. 

12.  Judgment,  June  29,  1939. 

13.  Memorandum:  Order,  July  20, 1939,  substituting  Da¬ 
vid  J.  Lewis  as  party  defendant  in  place  and  stead  of 
William  M.  Leiserson. 

14.  Notice  of  Appeal,  filed  July  20,  1939. 

15.  Memorandum:  Bond  on  appeal  in  sum  of  $250.00, 
approved  and  filed,  July  20,  1939. 

16.  Memorandum:  Order,  August  24,  1939,  extending  to 
September  28, 1939,  period  for  filing  record  on  appeal. 

17.  Memorandum:  Order,  September  26,  1939,  extend¬ 
ing  to  October  16,  1939,  period  for  filing  record  on  appeal. 

18.  Statement  of  points  on  which  appellants  intend  to 
rely  on  appeal,  filed  October  6,  1939. 
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19.  This  stipulation  as  to  designation  of  transcript  of 
record  on  appeal. 

317  This  stipulation  entered  into  this  6th  day  of  Octo¬ 
ber,  1939. 

GEO.  P.  HOOVER 
JOHN  M.  GRIMM 
Attorneys  for  Plaintiffs. 
ROBERT  L.  STERN 
Special  Assistant  to  the  Attor¬ 
ney  General ,  Attorney  for 
Defendants,  National  Medi¬ 
ation  Board ,  Otto  S.  Beyer , 
«  George  A.  Cook ,  and  David 

J.  Lewis. 

W.  A.  ENDLE  (by  RLS) 
Attorney  for  Defendant,  Broth- 
i  erhood  of  Railroad  Trainmen. 

318  District  Court  of  the  United  States 

i  for  the  District  of  Columbia 

United  States  of  America, 

District  of  Columbia,  ss: 

I,  Charles  E.  Stewart,  Clerk  of  the  District  Court  of  the 
United  States  for  the  District  of  Columbia,  hereby  certify 
the  foregoing  pages  numbered  from  1  to  317,  both  inclu¬ 
sive,  to  be  a  true  and  correct  transcript  of  the  record,  ac¬ 
cording  to  directions  of  counsel  herein  filed,  copy  of  which 
is  made  part  of  this  transcript,  in  cause  No.  822,  Civil  Ac¬ 
tion,  wherein  Order  of  Railway  Conductors  of  America, 
et  ah,  are  Plaintiffs  and  National  Mediation  Board,  et  al., 
are  Defendants,  as  the  same  remains  upon  the  files  and  of 
record  in  said  Court. 

INi  TESTIMONY  WHEREOF,  I  hereunto  subscribe  my 
name  and  affix  the  seal  of  said  Court,  at  the  City  of  Wash¬ 
ington,  in  said  District,  this  13th  day  of  October,  1939. 

C.  E.  STEWART, 

(Seal)  Clerk. 

Endorsed  on  Cover:  No.  7530  Order  of  Railway  Con- 
duetbrs  et  al.,  Appellants,  vs.  National  Mediation  Board 
et  al.  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Filed  Oct  13  1939  Joseph  W.  Stewart,  Clerk 
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Order  of  Railway  Conductors  of  America,  Robert  D. 
Bell,  Raymond  T.  Lynch,  David  H.  Sims,  Wil¬ 
liam  IT.  Maphis,  Arthur  W.  Fieldson,  and  James 
W.  Weaver,  A  ppollants. 

v. 

National  Mediation  Board,  David  J.  Lewis  (Substi¬ 
tuted  in  Place  and  Stead  of  William  M.  Leiser- 
son),  Otto  S.  Beyer,  and  George  A.  Cook,  Indi¬ 
vidually  and  as  Members  of  the  National  Media¬ 
tion  Board,  and  Brotherhood  of  Railroad  Train¬ 
men,  Appellors. 


BRIEF  FOR  APPELLANTS. 


INTRODUCTORY. 

This  is  an  appeal  from  a  judgment  of  the  District 
Court  of  the  United  States  for  the  District  of  Colum¬ 
bia,  sitting  in  a  civil  action  without  a  jury,  dismissing 
the  complaint  of  appellants  (plaintiffs  below),  after 
hearing  on  the  merits.  (R.  254) 
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Appellant,  Order  of  Railway  Conductors  of  Amer¬ 
ica,  is  a  labor  organization,  composed  of  employees  of 
ivarious  railroads  throughout  the  United  States,  and 
the  Dominion  of  Canada.  (R.  3) 
i  The  individual  appellants,  Bell,  Young  and  Sims, 
inre  employed  by  The  Pittsburgh  and  Lake  Erie  Rail¬ 
road  Company  as  yard  conductors,  and  are  members 
of  the  craft  or  class  of  yard  conductors;  the  individual 
appellants,  Maphis,  Fieldson  and  Weaver,  are  em¬ 
ployed  by  said  railroad  company  as  road  conductors, 
and  are  members  of  the  craft  or  class  of  road  conduc¬ 
tors.  (R.  4) 

The  appellee.  National  Mediation  Board,  is  an  ad¬ 
ministrative  agency  of  the  United  States,  created  by 
the  Act  of  Congress  approved  June  21,  1934,  (48  Stat. 
1185),  (45  U.  S.  C.  A.,  Section  151,  et  seq.),  amendatory 
of  the  Act  of  Congress  approved  May  20, 1926  (44  Stat. 
577),  generally  known  as  the  Railway  Labor  Act,  and 
the  individual  appellees  are  members  thereof.  (R.  5) 
The  appellee.  Brotherhood  of  Railroad  Trainmen,  is 
a  labor  union,  composed  of  employees  of  various  rail¬ 
roads  throughout  the  United  States.  (R.  5) 

The  cause  of  action  of  appellants  is  instituted  on  be¬ 
half.  and  for  the  benefit,  of  appellants  and  all  other 
members  of  the  craft  or  class  of  yard  conductors  (fore¬ 
men),  and  the  craft  or  class  of  road  conductors,  em¬ 
ployees  of  said  railroad  company.  (R.  4) 

The  primary  object  of  the  cause  of  action  of  appel¬ 
lants  is  to  have: 

(a)  The  findings  of  fact  and  conclusions  of  appellee, 
the  National  Mediation  Board,  dated  July  14,  1938, 
designated  “Direction  of  Election  and  Designation  of 
Eligible  Voters"  (Pltfs  Ex.  “A")  (R.  28-44)  vacated, 
annulled  and  set  aside.  (R.  24-26) 


(b)  The  election  held  by  said  Board,  pursuant  to  no¬ 
tice  given  by  it  designating  the  employes  in  the  craft 
of  yard  conductors  (foremen),  the  craft  of  yard  brake- 
men  (helpers),  and  the  craft  of  switchtenders  as  eli¬ 
gible  to  vote  in  one  group  or  craft,  designated  by  said 
Board  as  yardmen  (foremen,  helpers  and  switchtend¬ 
ers),  (Pltfs  Ex.  “B”)  (R.  49-50)  decreed  to  be  un¬ 
lawful.  illegal  and  null  and  void,  and  in  violation  of 
the  rights  of  appellants  under  the  Railway  Labor  Act, 
and  vacated,  annulled  and  set  aside. 

(c)  The  certificate  of  said  Board,  dated  February 
S,  1939,  certifying  appellee.  Brotherhood  of  Railroad 
Trainmen,  as  the  duly  designated  and  authorized  rep¬ 
resentative  of  the  craft  or  class  of  yardmen  (conduc¬ 
tors,  brakemen.  and  switchtenders),  employes  of  The 
Pittsburgh  and  Lake  Erie  Railroad  Company  for  the 
purposes  of  the  Railway  Labor  Act,  (Pltfs  Ex.  “F”) 
(R.  82-83),  decreed  to  be  unlawful,  illegal  and  null  and 
void,  and  in  violation  of  the  rights  of  appellants  un¬ 
der  the  Railway  Labor  Act,  and  vacated,  annulled  and 
set  aside.  (R.  74-75) 

(For  convenience,  appellants  and  appellees  will  be 
referred  to  sometimes  hereinafter  as  “plaintiffs”  and 
“defendants,”  in  accordance  with  the  alignment  of 
said  parties  in  the  Court  below.  Appellant,  Order  of 
Railway  Conductors  of  America,  will  be  referred  to  as 
the  “O.  R.  C.”:  appellee.  National  Mediation  Board, 
as  the  “Board”:  appellee.  Brotherhood  of  Railroad 
Trainmen,  as  the  “B.  of  R.  T.’\  and  The  Pittsburgh 
and  Lake*  Erie  Railroad  as  the  “P.  &  L.  E.”  In  each 
instance,  emphasis  is  ours  unless  otherwise  stated.) 
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JURISDICTIONAL  STATEMENT. 

This  cause  was  heard  in  the  Court  below  on  the  com¬ 
plaint  of  the  plaintiffs  (R.  27),  the  exhibits  attached 
thereto  fR.  28-52),  the  answer  of  the  defendants,  Na¬ 
tional  Mediation  Board  and  the  members  thereof  (R. 
52-55),  the  separate  answer  of  the  defendant,  Brother¬ 
hood  of  Railroad  Trainmen  (R.  55-70),  the  amend¬ 
ments  of  and  supplement  to  the  complaint  of  plaintiffs 
:  ( R.  71-75),  and  exhibits  thereto  (R.  75-83),  the  an¬ 
swers  of  the  several  defendants  thereto  (R.  83-86),  the 
transcript  of  record  made  before  the  National  Media¬ 
tion  Board,  the  stipulations  of  counsel  filed  in  the 
cause  (R.  87-89),  and  the  documents  referred  to  in 
said  stipulations  (R.  246). 

I  The  Court  below  made  findings  of  fact  and  conclu¬ 
sions  of  law  (R.  246-254),  and  pursuant  thereto  en¬ 
tered  judgment  dismissing  the  complaint  of  plaintiffs. 
(R.  254) 

Plaintiffs  gave  due  notice  of  appeal  to  this  Court 
from  the  judgment  of  the  Court  below  (R.  254-255), 
and  said  appeal  was  duly  perfected.  (R.  255) 

The  jurisdiction  of  the  Court  below  is  conferred  by 
the  Act  of  Congress  approved  February  27,  1801  (2 
;Stat.  103).  establishing  the  Circuit  Court  of  the  Dis¬ 
trict  of  Columbia :  the  Act  of  Congress  approved 
March  3, 1863  (12  Stat.  762),  establishing  the  Supreme 
Court  of  the  District  of  Columbia,  and  the  Act  of  Con¬ 
gress  approved  March  3,  1901  (31  Stat.  1189),  estab¬ 
lishing  a  Code  of  Law  for  the  District  of  Columbia, 
i  The  jurisdiction  of  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  is  conferred  by  the 
Act  of  Congress  approved  February  9,  1893  (27  Stat. 
435),  (D.  C.  Code,  1929,  Title  18,  Section  26)  as 
amended. 
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STATEMENT  OF  THE  CASE. 

During  the  year  1934  a  dispute  arose  as  to  the  rep¬ 
resentation  of  various  crafts  or  classes  of  employes  of 
the  P.  &  L.  E.  (R.  9) 

On  January  8,  1935,  the  0.  R.  C.  invoked  the  services 
of  the  Board.  (R.  122) 

The  Board,  recognizing  the  well  settled  custom  and 
practice,  and  the  then  classification  of  crafts  or  classes, 
directed  that  the  employes  vote  in  crafts  or  classes  as 
follows:  (1)  road  conductors,  (2)  yard  conductors, 
(3)  road  brakemen — flagmen,  (4)  yard  brakemen,  (5) 
train  baggagemen,  (6)  ticket  collectors,  (7)  switch- 
tenders.  (R.  35) 

As  a  result  of  an  election  held  by  the  Board  in  Feb¬ 
ruary,  1935,  the  Board  by  certification  in  Case  Xo.  R- 
73,  dated  March  7, 1935,  certified  that  the  0.  R.  C.  was 
duly  designated  and  authorized  to  represent  the  crafts 
of  road  conductors  and  ticket  collectors,  and  the  B.  of 
R.  T.  was  duly  designated  and  authorized  to  represent 
the  crafts  of  road  brakemen,  yard  brakemen  or  help¬ 
ers,  train  baggagemen  and  switchtenders.  (R.  10, 122) 

Xo  labor  union  having  received  a  majority  of  eli¬ 
gible  votes  in  the  craft  of  yard  conductors  (foremen) 
in  the  election  held  in  February,  1935,  no  certification 
was  made  by  the  Board  for  representation  of  the  craft 
of  yard  conductors  (foremen).  (R.  10) 

On  April  3, 1935,  the  O.  R.  C.  invoked  the  services  of 
the  Board  for  an  election  of  representatives  of  yard 
conductors  (foremen).  (R.  122)  In  an  election  held  by 
the  Board  in  September,  1935,  the  0.  R.  C.  having  re¬ 
ceived  a  majority  of  the  eligible  votes,  the  Board  by 
certification  in  Case  R-114  dated  September  2S,  1935, 
certified  that  the  O.  R.  C.  was  duly  designated  and 
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authorized  to  represent  the  craft  of  yard  conductors 
(foremen).  (R.  10,  122) 

On  September  30,  1935,  Herring,  General  Chairman, 
().  R.  C.  wrote  General  Manager  Smith,  P.  &  L.  E.  giv¬ 
ing  thirty  days’  notice,  pursuant  to  existing  schedule, 
that  0.  R.  C.  desired  to  enter  into  separate  schedule 
for  road  conductors,  yard  conductors  (foremen)  and 
ticket  collectors.  (R.  123)  Thereafter,  from  January 
6  to  Januarv  10,  and  from  February  6  to  February  10, 
1936,  conferences  were  held  between  representatives 
of  O.  R.  C.  and  representatives  of  P.  &  L.  E.  in  nego¬ 
tiating  new  separate  schedule.  (R.  123) 

On  January  27.  1936,  R.  A.  Faulkner,  General  Chair¬ 
man,  B.  of  R.  T.  wrote  General  Manager  Smith,  P.  & 
L.  E.,  in  connection  with  the  subject  of  negotiation  of 
a  separate  schedule  for  road  conductors  and  yard  con¬ 
ductors  (foremen). 

Said  letter  stated  in  part :  “Of  course  as  long  as  this 
separate  agreement  includes  only  regular  assigned 
road  conductors  and  regular  assigned  yard  foremen, 
our  Organization  will  not  protest.”  (it.  123)  The 
letter  made  formal  protest  against  including  in  the 
separate  schedule  extra  road  conductors  and  extra 
yard  foremen,  hut  made  no  protest  against  the  inclu¬ 
sion  therein  of  regularly  assigned  road  conductors  and 
regularly  assigned  yard  foremen.  (R.  123,  124) 

On  April  14,  1936.  J.  A.  Phillips,  President,  O.  R.  C. 
wrote  Leiserson,  Chairman,  National  Mediation 
Hoard,  concerning  the  protest  of  the  B.  of  R.  T.,  the 
letter  stating  in  part : 

“The  General  Committee  of  the  Brotherhood  of 
Railroad  Trainmen  of  these  particular  railroads 
now  take  the  position  with  the  railroad  manage¬ 
ment  that  the  certifications  issued  by  the  Media¬ 
tion  Board,  as  above  mentioned,  carried  with  it 


only  the  right  to  represent  regular  assigned  road 
conductors  and  regular  assigned  vard  foremen.’ ’ 
(R.  124,  125) 


On  June  12,  1936,  Cook,  Secretary,  National  Media¬ 
tion  Board,  wrote  President  Phillips,  stating  in  part: 

“Whenever  the  Board  certifies  representatives 
of  a  class  or  craft,  all  employees  in  that  class  or 
craft  are  covered  by  the  certification  whether  such 
employees  are  regular  or  extra,  permanent  or  tem¬ 
porary.  The  duly  designated  representatives  are 
authorized  to  represent  all  such  emplovees.”  (R. 
125) 


On  July  29, 1936,  President  Phillips  wrote  Chairman 
Carmalt,  stating  in  part : 

“The  position  taken  by  the  Brotherhood  of 
Railroad  Trainmen  in  this  instance,  to  which  your 
Board  is  evidently  disposed  to  accede,  is  simply 
the  continuation  of  an  effort  on  the  part  of  that 
organization  to  secure  a  measure  of  control  over 
conductors’  service.  (R.  125)  *  *  * 

In  another  letter  written  you  this  date  I  have 
pointed  out  that  your  Board  is  attempting  to  join 
yard  crafts  or  classes  in  contravention  of  the  Rail¬ 
way  Labor  Act.  T  now  point  out  that  you  are  car¬ 
rying  the  same  program  into  road  service,  and  I 
repeat  that  I  cannot  permit  such  action  to  go  un¬ 
contested.’’  (R. 127) 

On  September  19,  1936,  0.  R.  C.  invoked  the  ser¬ 
vices  of  the  Board  as  mediator  under  Section  5  of  the 
Railway  Labor  Act,  because  of  the  difficulties  encoun¬ 
tered  in  the  negotiation  of  the  separate  schedule,  and  it 
was  only  through  the  mediation  services  of  the  Board 
that  the  negotiation  of  the  separate  schedule  agree¬ 
ment  was  consummated  and  executed  on  November  17, 
1936.  (R.  12,  127) 
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During  the  negotiations  between  the  0.  R.  C.  and  the 
i  P.  &  L.  E.  of  a  separate  schedule  for  the  craft  of  road 
conductors  and  the  craft  of  yard  conductors,  the  B.  of 
R.  T.  on  October  2b.  1936  invoked  the  services  of  the 
Board  as  to  an  alleged  dispute  as  to  representation 
among  the  employes  of  the  P.  &  L.  E.  in  the  crafts  of 
road  conductors,  yard  conductors  (foremen)  yard 
brakemen  (helpers)  and  switehtenders,  and  said  invo¬ 
cation  became  Case  R-290  before  said  Board.  (R.  13) 
On  November  11.  1936  certain  authorizations  and 
petitions,  purporting  to  be  signed  by  yard  conductors 
(foremen),  yard  brakemen  (helpers),  road  freight  con¬ 
ductors,  road  passenger  conductors,  road  brakemen, 
and  road  flagmen,  (R.  151)  were  filed  with  the  Board 
by  S.  R.  Harvey,  Assistant  President  of  B.  of  R.  T. 
(R.  153)  A  specimen  of  said  petitions  is  as  follows: 

“October  30,  1936 

“To  Whom  It  May  Concern: 

Effective  at  once,  we,  the  undersigned,  yard  con¬ 
ductors  (foremen),  yard  brakemen,  (helpers)  and 
switehtenders,  employed  by  the  Pittsburgh  &  Lake 
Erie  Railroad  Company,  including  the  Lake  Erie 
&  Eastern  Railroad  Company,  do  hereby,  singly 
and  collectively,  designate  the  Brotherhood  of 
Railroad  Trainmen  as  our  representative,  under 
the  provisions  of  the  Railway  Labor  Act,  for  the 
handling  of  all  matters  pertaining  to  wages  and 
working  conditions  incident  to  our  employment  by 
the  above  named  company. 

This  is  to  be  signed  in  the  designated  columns 
by  yard  conductors  (foremen),  yard  brakemen 
(helpers)  and  switehtenders  actually  employed  as 
such  at  the  time  of  attaching  their  signatures. 

Yard  Conductors  (Foremen)  Yard  Brakemen  (Helpers)  and 

Switehtenders. 

(R.  185,  186) 
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In  Case  R-290  hearings  were  held  by  the  Board  in 
"Washington,  D.  C.  from  July  20  to  July  31,  1937,  and 
evidence  as  to  the  alleged  dispute  was  offered  by  the 
parties  in  interest.  (R.  13,  29) 

Tlie  transcript  of  the  testimony  and  proceedings  be¬ 
fore  the  Board,  consisting  of  888  typewritten  pages, 
was  filed  in  the  Court  below  pursuant  to  the  stipulation 
of  counsel.  (R.  87,  89) 

Subsequent  to  the  hearings  before  the  Board,  briefs 
were  filed  by  the  respective  parties  and  oral  argu¬ 
ment  was  heard  before  the  full  membership  of  the 
Board  on  May  24, 1938.  (R.  29) 

On  July  24,  1938,  the  Board  filed  in  said  Case  R-290, 
its  decision,  designated  by  said  Board  “Direction  of 
Election  and  Designation  of  Eligible  Voters,”  (Pltfs 
Ex.  “A”)  (R.  28-44)  in  which  said  Board  made  certain 
findings  of  fact  and  conclusions,  and  decided,  among 
other  things,  that  the  facts  in  said  Case  R-290  estab¬ 
lished  that  the  representation  of  two  crafts  or  classes 
are  in  dispute,  that  is,  (1)  road  conductors,  (2)  yard¬ 
men  (foremen,  helpers,  and  switclitenders),  and  that  a 
mediator  would  be  assigned  by  said  Board  to  conduct 
an  election  in  accordance  with  the  said  decision.  (R. 
15,  44) 

On  November  8,  1938  plaintiffs  filed  their  protest 
and  exceptions  to  the  findings  and  conclusions  of  the 
Board,  specifically  excepting  to  and  protesting  Finding 
of  Fact  No.  7,  Finding  of  Fact  No.  16  (R.  46),  and  the 
conclusions  of  said  Board.  (Pltfs  Ex.  “B”)  (R.  45-8) 
On  November  8,  1938  said  Board  gave  notice  of  an 
election  to  be  held  under  the  Railway  Labor  Act  in¬ 
volving,  among  others,  yard  conductors  (foremen) 
yard  brakemen  (helpers)  and  switclitenders,  employes 
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of  P.  &  I,.  E.,  beginning  November  10,  1938  and  con¬ 
tinuing  to  ajid  including  November  23, 1938,  and  prom¬ 
ulgated  and  established  rules  for  the  government  of 
!  said  election,  designating  the  employes  in  the  craft  of 
yard  conductors  (foremen),  the  craft  of  yard  brake- 
men  (helpers)  and  the  craft  of  switchtenders,  as  eligi¬ 
ble  to  vote  for  representative  in  one  group,  craft  or 
class,  designated  as  yardmen  (foremen,  helpers  and 
switchtenders),  in  accordance  with  the  findings  and 
1  conclusions  of  said  Board  filed  July  14,  1938  in  said 
Case  R-290.  (R.  18)  (Pltfs  Ex.  “C”;  R.  49-50) 
Pursuant  to  the  directions  of  said  Board,  as  set 
forth  in  said  notice  of  election,  the  mediator  assigned 
by  said  Board  to  conduct  said  election  made  a  report  to 
said  Board  of  the  result  thereof :  said  report  shows 
that,  pursuant  to  the  rules  promulgated  and  estab¬ 
lished  by  said  Board  to  govern  said  election,  561  yard 
i  conductors  (foremen),  yard  brakemen  (helpers),  and 
switchtenders  were  declared  to  be  eligible  to  vote,  and 
of  said  employes  so  declared  to  be  eligible  to  vote,  227 
voted  for  representation  by  0.  R.  C.  and  309  voted  for 
representation  by  B.  of  R.  T.  (R.  18,  19)  (Pltfs  Ex. 
“D”;  R.  51-52) 

On  November  29,  1938  the  complaint  of  plaintiffs 
!  was  filed  in  the  Court  below.  (R.  127) 

On  February  8,  1939,  the  Board,  by  certification  in 
i  Case  R-290,  certified  that  the  B.  of  R.  T.  was  dulv  des- 
ignated  and  authorized  to  represent  the  craft  or  class 
of  yardmen  (conductors,  brakemen  and  switchtend¬ 
ers),  employes  of  P.  &  L.  E.  for  the  purposes  of  the 
Railway  Labor  Act.  (Pltfs  Ex.  “F”)  (R.  S2-3) 

On  April  12,  1939  plaintiffs  filed  in  the  Court  below 
amendments  of  and  supplement  to  the  complaint.  (R. 
71,75) 
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On  April  15,  11)311  defendants  filed  in  the  Court  below 
their  several  answers  to  said  amendments  of  and  sup¬ 
plement  to  complaint.  (R.  SI,  86)  On  June  29,  1939 
the  Court  below  made  findings  of  fact  and  conclusions 
of  law  (R.  246-254)  and  on  said  date  entered  judgment 
dismissing  the  complaint  of  plaintiffs.  (R.  254) 

SUMMARY  OF  TESTIMONY,  AND  EXCERPTS 
FROM  PAPERS  AND  DOCUMENTS,  PERTI¬ 
NENT  TO  THE  QUESTION  OF  CRAFT  OR 
CLASS. 

Testimony  on  Behalf  of  the  Brotherhood  of  Railroad 

Trainmen. 

R.  A.  Faulkner  called  as  a  witness  by  the  B.  of  R. 
T.,  testified: 

He  is  yard  foreman  P.  &  L.  E.  Entered  service 
Februarv  11,  1910.  Served  on  this  railroad  as  vard 
helper,  foreman,  road  brakeman,  but  principally  yard 
service.  General  Chairman  of  B.  of  R.  T.  since  Janu¬ 
ary  of  1928. 

Combined  seniority  roster  went  into  effect  August 
17,  1920. 

Article  16  of  schedule  effective  January  12.  1928 
(B.  of  R.  T.  Ex.  8)  also  made  combined  roster  effec¬ 
tive.  Tt  reads: 

“Article  16.  Effective  Friday,  May  7,  1920.  al 
12:00  o'clock  noon,  all  yard,  all  freight,  and  all 
passenger  service  will  be  combined  into  one  se¬ 
niority  pool  for  foremen,  helpers,  conductors,  bag¬ 
gagemen  and  brakemen."  (R  91-2) 

Combined  roster.  The  Pittsburgh  &  Lake  Erie  Rail¬ 
road  Company,  issued  June  1,  1931,  offered  and  re¬ 
ceived  in  evidence.  (B.  of  R.  T.  Exhibit  6.)  Pertinent 
excerpts  from  B.  of  R.  T.  Exhibit  6: 
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The  Pittsburgh  &  Lake  Erie  Railroad  Co. 
Combined  Roster 

Passenger  Conductors  Yard  Foremen 

Road  Conductors  Brakemen 

Ticket  Collectors  Switch  Tenders 


Issued  June  1st,  1931 

John  P.  Kelly, 

Assistant  Superintend  rut 

Sheet  No.  1  columns  headed  as  follows : 


Entered : 

PROMOTIONS 

:NAME 

Service: 

Flag¬ 

man 

Fore-  Con-  Passenger 

man  ductor  Conductor 

J 

ROSTER  NUMBERS 

Brake- 

man 

Flag¬ 

man 

Fore-  Con-  Pass, 

man  ductor  Conductor 

Pass. 

Flagman 

QUALIFIED  AS 

Foreman 

at 

Flagman 

on 

Conductor 

on 

Sheet  Xo.  2,  Brakeman  Xo.  41,  “Restricted  to  ser¬ 
vice  as  Yard  Helper,  Road  Brakeman,  Road  Flagman 
and  Train  Baggage  Master.” 

Sheet  Xo.  9,  Brakeman  Xo.  1S4,  “Temporarily  ex¬ 
cused  from  service  as  Yard  Foreman”. 

Sheet  Xo.  12,  Brakeman  Xo.  251,  “Restricted  to  ser¬ 
vice  as  Yard  Helper”. 

Sheet  Xo.  1  to  Sheet  Xo.  53,  of  the  brakemen  num¬ 
bered  1  to  1158  approximately  1099  also  qualified  as 
foremen. 

Sheet  Xo.  53  to  Sheet  No.  61,  inclusive,  brakemen 
numbered  1159  to  1335  not  qualified  as  foremen.  IF 
92-93) 

Pertinent  excerpts  from  B.  of  R.  T.  Exhibit  7 : 
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The  Pittsburgh  &  Lake  Erie  Railroad  Co. 


Combined  Roster 

Passenger  Conductors  Yard  Conductors  (Yard  ) 

Road  Conductors  Brakemen  (Foremen) 

Ticket  Collectors  Switch  Tenders 


Issued  January  15th,  1937 

G.  E.  Marquis, 

Chief  Train  Master 

A  sheet  entitled  “Switch  Tenders  Roster”  shows 
that  22  men  are  on  the  switchtenders  roster. 

Sheet  No.  1  to  Sheet  No.  49,  of  the  brakemen  num¬ 
bered  1  to  1074  approximately  1017  also  qualified  as 
foremen.  (R.  93) 

“Rules  and  Rates  of  Pay  for  Conductors,  Trainmen 
and  Yardmen  Employed  on  The  Pittsburgh  &  Lake 
Erie  Railroad  and  Lake  Erie  &  Eastern  Railroad, 
Taking  Effect  January  12,  1928”,  ( B.  of  R.  T.  Exhibit 
8:  R.  93).  Pertinent  excerpts: 

Article  10 — General  Buies 
Definition  of  AVord  “Trainmen.” 

The  word  “Trainmen”  used  herein  applies  to  con¬ 
ductors,  ticket  collectors,  flagmen,  brakemen,  train  bag¬ 
gage  masters,  yard  foremen,  yard  helpers,  and  switch- 
tenders.  (R.  97) 
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Article  16. 

Kffective  Friday,  May  7, 1920,  at  12:00  o’clock  noon, 
all  yard,  all  freight,  and  all  passenger  service  will  be 
combined  into  one  seniority  pool  for  foremen,  helpers, 
conductors,  baggagemen  and  brakemen. 

i  1.  Men  in  service  at  12:00  o'clock  noon,  Friday,  May 
7,  1920,  as  conductors,  baggagemen  and  brakemen  in 
i passenger  service,  will  continue  to  hold  rights  in  such 
service  over  men  in  yard  or  freight  service. 

!  2.  Men  in  service  at  12:00  o'clock  noon,  Fridav,  Mav 

7.  1920.  as  conductors,  flagmen  and  brakemen  in 
i freight  service,  will  continue  to  hold  rights  in  such 
service  over  men  in  yard  or  passenger  service. 

i  .*>.  Men  in  service  at  12:00  o’clock  noon,  Fridav,  Mav 
7,  1920,  as  yard  foremen  and  yard  helpers  in  any  yard, 
will  continue  to  hold  rights  in  their  respective  yards 
iover  other  yard  men,  and  in  all  yards  over  men  in 
freight  or  passenger  service. 

i  4.  A.  Men  in  service  at  12:00  o’clock  noon,  Friday, 
May  7,  1920,  will  be  placed  on  the  combined  roster  in 
[accordance  with  the  senioritv  standing  held  hv  em- 
ployecs  in  such  service  at  the  said  hour  and  date.  *  *  * 
(R.  97-98) 


i  Article  34 — Promotions. 

(a)  A  trainman  will  be  considered  in  line  for  pro¬ 
motion  according  to  the  time  of  continuous  service, 
imeril,  competency  and  capacity  for  increased  respon¬ 
sibility.  *  *  *  The  limit  of  promotion  will  be  confined 
to  conductorship  as  far  as  seniority  is  concerned.  *  *  * 
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(j)  When  a  trainman  passes  an  examination  for 
promotion  to  conductorship,  he  will  receive  a  certifi¬ 
cate  giving  the  date  of  such  examinations,  and  his  pro¬ 
motion  will  date  from  that  time.  This  certificate  will 
be  signed  by  the  Superintendent.  (R.  99) 

Article  43. — Yard  Service. 

Rate  (All  Yards)  Overtime 


Class  Per  day  Hourly  Rate 

Foremen  . $7.14  $1.34 

Helpers  .  6.62  1.24 

Switch-tenders  .  5.07  .95 

(R.  100) 


Article  55 — Sivitchtenders’  Seniority. 

Switch  tenders  will  have  system  seniority  dating 
from  the  time  of  entering  service  as  switch  tender. 
(R.  100) 

Supplemental  agreement  effective  February  1,  1933, 
modifying  schedule  effective  January  12,  1928.  ( B.  of 
R.  T.  Exhibit  9;  R.  100.)  Pertinent  provisions: 

Article  35. 

Paragraph  (c) : 

When  a  temporary  vacancy  for  Yard  Foreman  oc¬ 
curs,  it  will  be  filled  at  all  times  bv  using  the  oldest 
extra  Foreman  regularly  assigned  to  the  crew  as 
Helper  and  will  continue  to  be  so  filled  until  the  regu¬ 
lar  man  returns  and  performs  service  on  that  crew  or 
assignment  is  made  and  filled.  In  case  there  is  no 
extra  Yard  Foreman  regularly  assigned  to  the  crew. 


16 


available,  the  Yard  Foreman  standing  first-out  on  the 
extra  Trainmen’s  list  will  be  used  to  fill  tile  vacancy, 
who  will  hold  same  until  an  extra  Yard  Foreman  regu¬ 
larly  assigned  to  the  crew  is  available.  (R.  100-101) 

Article  37. 


Paragraph  (b) : 

A  Yard  Foreman  or  Yard  Helper  desiring  to  resume 
duty  after  laying  off,  must  report  for  duty  not  less 
than  three  (3)  hours  before  the  starting  time  of  the 
job  to  which  assigned. 

•  Switch  Tenders  desiring  to  resume  duty  after  lay¬ 
ing  off  must  report  for  duty  at  least  ten  (10)  hours 
before  the  starting  time  of  the  job  to  which  assigned. 
(R.  101) 

Yard  Foremen,  Yard  Helpers  or  Switch  Tenders  will 
be  notified  ten  (10)  hours  in  advance  of  the  starting- 
time  of  the  job  to  which  assigned  when  not  needed. 

Paragraph  (d) : 

m  m  # 

Yard  Foremen,  Yard  Helpers  or  Switch  Tenders, 
desiring  to  exercise  seniority  by  bumping,  must  do  so 
at  least  three  (3)  hours  before  the  starting  time  of  the 
job  which  he  desires.  (R.  102) 

“Rules  and  Rates  of  Pay  for  Conductors,  Assistant 
Conductors.  Ticket  Collectors  and  Yard  Conductors 
(Yard  Foremen)  employed  on  The  Pittsburgh  &  Lake 
Erie  Railroad  and  The  Lake  Erie  &  Eastern  Railroad, 
Effective  November  17,  1936.”  (B.  of  R.  T.  Exhibit 
10.)  Pertinent  excerpts: 
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Article  43. 

Yard  Service — Kates  of  Pay 

Rate  (All  Yards)  Overtime 

Class  Per  dav  Hourlv  Rate 

•  • 

Yard  Conductors 

(Yard  Foremen)  . $7.14  $1.34 

(R.  102) 

B.  of  R.  T.  Exhibit.  23,  Advertisement  Xo.  9.  Febru¬ 
ary  2*2,  1937.  Advertisement  contains  in  one  column 
jobs  for  Foremen  and,  in  another  column,  jobs  for 
Helpers  on  the  various  jobs  on  the  railroad. 

Witness  Faulkner,  resuming,  testified: 

Advertisements  are  put  out  on  the  various  jobs  each 
week. 

During  the  period  covered  by  B.  of  R.  T.  Exhibit  24. 
between  February  23  and  March  30.  1935,  there  were 
approximately  800  men  employed  in  train  and  yard 
service. 

Under  Advertisement  Xo.  7,  February  23,  1935  ( R. 
102-3),  six  men  changed  to  Yard  Foremen,  and  alto¬ 
gether  fifty-five  men  changed. 

Under  Advertisement  Xo.  S,  dated  March  2.  1935, 
eight  men  changed  from  extra  list  or  yard  helper  to 
yard  foreman,  and  altogether  fifty  men  changed  on  that 
advertisement.  (R.  102) 

Under  Advertisement  No.  9,  March  9.  1935,  there 
was  one  change  from  extra  list  to  yard  foreman.  Al¬ 
together,  thirty-eight  men  changed. 

Under  Advertisement  Xo.  10,  March  16,  1935,  three 
men  changed  to  yard  foreman  and  one  to  road  conduc¬ 
tor.  Altogether  thirty-three  men  changed. 
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Under  Advertisement  Xo.  11,  March  28,  1935,  one 
man  changed  to  yard  foreman  and  altogether  twenty- 
six  men  changed. 

c* 

Under  Advertisement  Xo.  12,  March  30,  1935,  four 
men  changed  to  yard  foreman  and  altogether  thirty- 
nine  men  changed. 

i  Altogether  there  were  twenty- two  men  who  changed 
to  yard  foreman  during  that  interim.  (K.  103) 

B.  of  R.  T.  Exhibit  26,  2CA  to  26U,  Daily  Assign¬ 
ment  Sheets  of  Crews  as  of  January  12,  1937,  shows 
there  was  a  yard  foreman  for  every  crew.  (R.  103-104) 

J.  A.  Sextz  called  as  a  witness  by  the  B.  of  R.  T., 
testified : 

Employed  as  flagman  on  the  P.**&  L.  E.  Has  worked 
!on  the  railroad  since  August,  1907.  Promoted  to  road 
flagman  1909,  and  road  conductor  1912.  Is  now  hold¬ 
ing  regular  position  as  flagman  on  a  pool  crew  at  Mc¬ 
Kees  Rocks,  in  freight  service.  (R.  104) 

Cornelius  M.  Curran  called  as  a  witness  by  the  B. 
of  R.  T.,  testified: 

First  employment  with  P.  &  L.  E.  January  17,  1912. 
Was  promoted  to  yard  foreman  in  March,  1913,  to  road 
conductor  January  4, 1924.  He  is  now  working  as  road 
flagman  and  during  the  last  year  or  eighteen  months 
;has  worked  as  road  flagman.  Has  been  promoted  to 
every  department  except  that  of  passenger  conductor. 

Witness  was  first  employed  as  a  yardman,  next  pro- 
imoted  to  yard  foreman,  but  before  that  was  promoted 
to  road  brakeman.  (R.  104) 

Julius  C.  Haude  called  as  a  witness  by  the  B.  of  R. 
T.,  testified : 


19 


Employed  as  conductor  on  the  P.  L.  E.  In  freight 
service.  Entered  service  February  13,  1906,  as  brake- 
man,  promoted  to  yard  conductor  April,  1907,  on  com¬ 
bined  roster  May  7,  1920,  listed  as  road  conductor. 
(R.  104) 

R.  A.  Faulkner  recalled  as  a  witness  by  B.  of  R.  T., 
testified: 

Prior  to  the  combining  of  roster  in  May,  1920,  men 
entered  service  as  yardman  or  roadman  or  as  passen¬ 
ger  man.  They  were  always  separate  services.  In 
yard  service,  either  from  yard  brakeman  or  helper  to 
yard  foreman  or  conductor,  in  road  service,  from 
road  brakeman  to  road  flagman  to  road  conductor. 
From  road  conductor  to  passenger  conductor.  And  in 
passenger  service,  brakeman  went  to  flagman  and  bag¬ 
gage  master.  Baggage  master's  position  was  a  quali¬ 
fication,  but  not  an  examination.  But  flagging  was  an 
examination. 

Since  combining  the  roster  cf  May  7, 1920,  you  enter 
service  as  a  trainman,  subject  to  call  for  either  of  the 
three  services.  Men  are  promoted  to  yard  foreman 
and  road  flagman  at  one  and  the  same  time.  From 
that  to  road  conductor  and  from  road  conductor  to 
passenger  conductor.  The  matters  about  which  wit¬ 
ness  has  testified  are  covered  by  Article  16  of  the 
schedule  of  January  12,  192S  (B.  of  R.  T.  Exhibit  8), 
which  is  identical  with  Article  16  of  the  schedule  ef¬ 
fective  November  17.  1936  (B.  of  R.  T.  Exhibit  10). 
(R.  104-105) 

Cleveland  Compact  between  the  Order  of  Railway 
Conductors  and  Brotherhood  cf  Railroad  Trainmen  as 
agreed  to  at  Cleveland,  Ohio,  August  22nd,  1919.  Re¬ 
vised  Chicago,  Illinois,  June  9th,  1921.  Revised  and 


20 


as  amended  at  Cleveland,  Ohio,  March  .‘list,  1023.  Re- 
vised  and  as  amended  at  Cleveland,  Ohio,  September 
9th,  1924,  (R.  105)  abrogated  in  1925.  (R.  177) 
Pertinent  excerpts : 


Article  /. 

“B.  The  right  to  make  and  interpret  contracts, 
rules,  rates  and  working  agreements  in  road  ser¬ 
vice  for  ticket  collectors,  train  baggagemen  (or 
persons  performing  the  duties  of  train  baggage¬ 
men  on  the  train,  if  such  service  is  classified  under 
any  other  name)  brakemen,  and  train  flagmen.’* 
“In  yard  service  for  yardmasters  (except  gen¬ 
eral  yardmasters),  yard  foremen  (conductors), 
yard  helpers  (brakemen),  flagmen,  switchmen, 
ground  switchmen  ( switchtenders ) ,  or  persons 
performing  the  duties  of  such  positions  and  paid 
the  compensation  therefor,  if  occupation  is  given 
under  any  other  name,  shall  be  vested  in  the  regu¬ 
larly  constituted  committee  of  the  Brotherhood  of 
Railroad  Trainmen.”  (R.  106) 


Article  XI. 

Percentage  in  Yards. 

“Members  of  the  Order  of  Railway  Conductors 
employed  in  yard  service  are  expected  to  support 
the  contract  held  by  the  Brotherhood  of  Railroad 
Trainmen  and  to  act  with  that  organization  in  time 
of  trouble,  and  they  will  be  protected  by  the  Bro¬ 
therhood  of  Railroad  Trainmen  so  long  as  they 
support  the  Brotherhood’s  contract. 

“Members  of  the  Order  of  Railway  Conductors 

will  not  be  removed  from  vard  service  to  enable 

* 

the  Brotherhood  of  Railroad  Trainmen  to  obtain 
its  agreed  percentage.  In  yards  where  percentage 
agreements  exist  and  such  percentage  has  been 
reached,  members  of  the  Order  of  Railway  Con- 


21 


ductors  will  not  be  discriminated  against  in  the 
employment  of  men  above  this  percentage. ”  (R. 
113) 

Cooperative  Agreement  between  Order  of  Railway 
Conductors  and  Brotherhood  of  Railroad  Trainmen, 
effective  August  1,  1932,  (R.  115)  abrogated  August 
1,  1934.  (R.  177)  Pertinent  excerpts: 

Article  1. 

“(a)  The  right  to  make  and  interpret  contracts, 
rules,  rates  and  working  agreements  for  road  con¬ 
ductors,  assistant  conductors,  regular  or  extra 
while  acting  as  such,  shall  be  vested  in  the  regu¬ 
larly  constituted  committee  of  the  Order  of  Rad¬ 
way  Conductors. 

‘‘(b)  The  right  to  make  and  interpret  contracts, 
rules,  rates  and  working  agreements  in  road  ser¬ 
vice  for  ticket  collectors,  train  baggagemen  (or 
persons  performing  the  duties  of  train  baggage¬ 
men  on  the  train,  if  such  service  is  classified  un¬ 
der  any  other  name),  brakemen,  and  train  flag¬ 
men,  and  the  right  to  make  and  interpret  con¬ 
tracts,  rules,  rates  and  working  agreements  in 
yard  service  for  yardmastcrs  (except  general 
yardmasters),  yard  foremen  (conductors),  car  re¬ 
tarder  operators,  yard  helpers  (brakemen),  Hag- 
men,  switchmen,  ground  switchmen  (switch  tend¬ 
ers),  or  persons  performing  the  duties  of  such  po¬ 
sitions  and  paid  the  compensation  therefor,  if  oc¬ 
cupation  is  given  under  any  other  name,  shall  In¬ 
vested  in  the  regularly  constituted  committee  of 
the  Brotherhood  of  Railroad  Trainmen. 

“Note:  Article  1  (a)  and  (b)  sets  forth  the  poli¬ 
cies  of  these  organizations  as  recognized  and  ap¬ 
plied  for  many  years  in  the  past,  but  due  to  con¬ 
vention  action  efforts  have  been  made  to  depart 
therefrom.  Realizing  that  further  efforts  in  this 
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connection  will  result  in  destroying  the  harmoni¬ 
ous  relations  that  have  existed  in  the  past,  mak¬ 
ing  it  impossible  to  cooperate  to  any  extent  in  the 
future,  it  is  agreed  that,  until  the  1934  conventions 
of  these  two  organizations,  the  provisions  of  Ar¬ 
ticle  1(a)  and  (b)  will  prevail,  except  that  the 
rights  of  men  and  the  rights  of  representation  re¬ 
ferred  to  in  Article  1(a)  and  (b)  as  they  now 
exist  will  remain  unchanged  until  after  the  con¬ 
ventions  of  1934,  unless  mutually  agreed  upon. 

“It  is  further  agreed  that  Article  1(a)  and  (b) 
is  not  to  be  used  by  either  party  to  this  agreement 
in  any  attempt  to  change  present  conditions  with 
respect  to  representation  as  they  apply  to  assis¬ 
tant  conductors  and/or  ticket  collectors  on  any 
property  or  portion  thereof.'’  (R.  115-116) 

B.  of  R.  T.  Exhibit  No.  35: 

‘‘Cleveland,  Ohio 
August  3,  1932 

Re:  Representation  of  conductors — open  yards,  P. 

&  L.  E.  R.  R.  B.  of  R.  T.  Mileage  limitation 

as  it  applies  to  yardmen,  P.  &  L.  E.  R  R. 

“The  Fortieth  Grand  Division,  Order  of  Rail¬ 
way  Conductors,  and  the  Sixth  Triennial  Conven¬ 
tion,  Brotherhood  of  Railroad  Trainmen,  author¬ 
ized  their  respective  committees  (Jurisdiction 
Committee,  0.  R.  C.,  and  Joint  Relations  Commit¬ 
tee,  B.  R.  T.)  to  meet  and  dispose  of  jurisdictional 
differences  existing.  In  line  with  that  authority 
the  two  committees  met  at  Chicago,  Illinois,  July 
18th  to  August  1, 1932,  inclusive,  and,  among  other 
cases  presented  lo  then',  gave  consideration  to  the 
case  above  mentioned.  A  brief  statement  of  facts 
and  the  decision  of  the  committees  in  joint  session 
follows: 
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“Statement  of  Facts: 

“The  Chairman  of  the  (>.  K.  C.  committee  had 
claimed  jurisdiction  over  yard  conductors  in  open 
yards  and  had  also  objected  to  the  provisions  of 
the  Brotherhood’s  mileage  limitation  agreement  as 
applied  to  men  who  worked  both  as  conductor  and 
trainman  in  the  same  calendar  month. 


“Decision: 

“We  have  given  careful  consideration  to  the  dis¬ 
pute  in  connection  with  the  above  subject  and  we 
agree  that  the  dispute  as  to  representation  for 
conductors  in  open  yards  should  be  disposed  of  in 
accordance  with  NOTE  to  Article  1,  Paragraph:* 
(a)  and  (b)  of  Cooperative  Agreement,  effective 
August  1,  1932.  Further,  that  the  dispute  as  to 
B.  of  R.  T.  Mileage  Limitation  should  be  disposed 
of  in  accordance  with  Article  8  of  the  Coopera¬ 
tive  Agreement.”  (R.  121-122) 

Thereupon  the  B.  of  R.  T.  announced  their  case 
closed.  (R.  122) 

Testimony  on  Behalf  of  the  Order  of  Railway 

Conductors. 

John  R.  Herring  called  as  a  witness  by  O.  R.  ('.. 
testified : 

Present  occupation  yard  conductor  on  P.  &  L.  E., 
and  gives  his  record  of  service  with  railroad.  Was 
hired  as  a  brakeman  and  qualified  as  a  conductor.  Took 
a  direct  examination  for  promotion  as  a  road  conduc¬ 
tor,  and  also  as  yard  conductor.  Was  promoted  and 
qualified  as  yard  conductor,  and  as  road  conductor. 
Has  been  on  furlough  since  May  2,  1937.  Is  General 
Chairman  of  the  0.  R.  C.  and  has  been  since  about 
1929  or  1930. 
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O.  R.  C.  invoked  services  of  Board  January  8,  1935. 
Election  held  February,  1935.  And  on  March  7,  1935, 
Board  certified  ().  R.  C.  as  representative  of  road 
conductors.  (R.  122) 

April  3,  1935,  ().  R.  invoked  services  of  Board  as 
to  yard  conductors,  election  held  in  September,  1935, 
and  in  Case  R-114,  under  date  of  September  28,  1935, 
Board  certified  0.  R.  C.  as  representative  of  yard  con¬ 
ductors.  September  30,  1935,  Herring  wrote  General 
Manager  Smith  that  O.  R.  C.  desired  to  enter  into 
separate  schedule  for  road  conductors,  yard  conduc¬ 
tors,  and  ticket  collectors.  (R.  122-3) 

().  R.  C.  Exhibit  1,  letter  September  30,  1935,  Her¬ 
ring  to  Smith. 

At  that  time  and  since  January  12,  1928,  there  had 
been  a  joint  schedule  entered  into  between  B.  of  R.  T.. 
O.  R.  C.  and  the  carrier. 

Article  57  of  schedule  January  12,  1928,  (B.  of  R.  T. 
Exhibit  8)  provided  for  thirty  days’  notice,  and  letter 
gave  that  notice.  Schedule  of  January  12,  1928,  was 
joint  schedule. 

Conferences  between  representatives  of  carrier  and 
representatives  of  0.  R.  C.  held  from  January  (j  to  10, 
inclusive.  At  the  conference,  0.  R.  C.  representatives 
submitted  draft  of  proposed  rules  for  governing  of 
road  conductors,  yard  conductors,  and  ticket  collec¬ 
tors. 

Further  conferences  February  6  to  10  between  rep¬ 
resentatives  of  carrier  and  representatives  of  O.  R.  C. 
(R.  122-123) 

O.  R.  C.  Exhibit  Xo.  6,  letter,  January  27,  1936. 
R.  A.  Faulkner,  General  Chairman,  B.  of  R.  T.,  to 
M.  A.  Smith,  General  Manager,  P.  &  L.  E.,  reads  in 
part  as  follows: 
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“Of  course  as  long  as  this  separate  agreement 
includes  only  regular  assigned  road  conductors 
and  regular  assigned  yard  foremen,  our  Organiza¬ 
tion  will  not  protest.  However,  the  statement  of 
certain  members  of  the  Order  of  Railway  Con¬ 
ductors’  Committee  carries  the  information  that 
this  separate  agreement  also  carries  provision." 
setting  forth  the  manner  in  which  extra  road  con¬ 
ductors  and  extra  yard  foremen  will  be  provided 
for  the  filling  of  regular  conductor  and  yard  fore¬ 
men  vacancies  caused  by  regular  men  laying  off 
and  the  filling  of  new  assignments  for  conductors 
and  vard  foremen. 

“Kindly  accept  this  as  a  formal  protest  against 
the  including  of  all  except  regular  assigned  road 
conductors  and  regular  assigned  yard  foremen 
in  this  agreement  with  the  Order  of  Railway  ('(in¬ 
ductors  for  the  following  reason: 

“The  National  Mediation  Board  declined  to  ac¬ 
cept  our  several  proposals  for  the  including  of 
certain  men  in  the  group  of  conductors  and  yard 
foremen  when  they  accepted  jurisdiction  and  con¬ 
ducted  an  election  for  representation  for  these 
groups  and  declined  to  place  even  one  man  other 
than  the  regular  assigned  conductors  and  fore¬ 
men  in  this  group. 

“Therefore,  it  is  our  contention  that  the  Board 
could  not  certify  representation  to  the  Order  of 
Railway  Conductors  for  other  than  regular  as¬ 
signed  road  conductors  and  regular  assigned  yard 
foremen. 

“You  will  also  accept  this  as  a  protest  against 
making  applicable  to  this  group  of  men  the  rules 
jointly  negotiated  for  the  handling  of  extra  road 
conductors  and  extra  vard  foremen.”  (R.  123- 
124) 

0.  R.  C.  Exhibit  12,  letter,  April  14,  1936,  J.  A.  Phil¬ 
lips,  President,  O.  R.  C.,  to  Mr.  William  M.  Leiserson, 


2  G 


Chairman,  National  Mediation  Board.  This  letter 
reads  in  part  as  follows: 

“The  second  election  was  held  on  September 
28,  1935,  Case  R-114,  and  on  the  basis  of  this  elec¬ 
tion  the  National  Mediation  Board  certified  that 
the  Order  of  Railway  Conductors  had  been  duly 
designated  and  authorized  to  represent  the  craft 
or  class  of  yard  conductors  (foremen)  on  these 
two  railroads. 

“Tlie  question  has  arisen  as  to  whether  the 
certifications  issued  bv  the  Board  as  the  result  of 
these  elections  contemplated  that  the  Order  of 
Railway  Conductors  should  have  the  right  to  rep¬ 
resent  men  employed  in  both  regular  and  extra 
conductor  service. 

“The  General  Committee  of  the  Brotherhood 
of  Railroad  Trainmen  of  these  particular  rail¬ 
roads  now  take  the  position  with  the  railroad 
management  that  the  certifications  issued  by  the 
Mediation  Board,  as  above  mentioned,  carried 
with  it  only  the  right  to  represent  regular  as¬ 
signed  road  conductors  and  regular  assigned  yard 
foremen. "  (R.  124-125) 

0.  R.  C.  Exhibit  13,  letter,  June  12,  1936,  George  A. 
Cook,  Secretary,  National  Mediation  Board,  to  Phil¬ 
lips.  0.  R.  C.  Exhibit  13  reads  in  part  as  follows: 

“The  certifications  in  the  two  cases  referred 
to  (R-73  and  R-114)  are  plain  on  their  face  and 
really  need  no  explanation.  They  are  in  the  same 
form  as  all  other  certifications  issued  by  the 
Board. 

“"Whenever  the  Board  certifies  representatives 
of  a  class  or  craft,  all  employees  in  that  class  or 
craft  are  covered  by  the  certification  whether  such 
employees  are  regular  or  extra,  permanent  or 
temporary.  The  duly  designated  representatives 
are  authorized  to  represent  all  such  employees." 
(R.  125) 
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0.  R.  C.  Exhibit  19,  letter,  July  29,  1936,  President 
Phillips  to  Chairman  Carmalt.  0.  R.  C.  Exhibit  19 
in  part  reads: 


“A  studv  of  the  views  of  vour  Board,  as  set  out 
in  this  letter,  indicates  a  belief  on  your  part  that 
there  is,  in  some  way,  an  intermingling  of 
conductors’  and  brakemen’s  services.  This  be¬ 
lief  is  erroneous.  Tile  services  are  separate  and 
distinct.  The  class  of  service  determines  the 


schedule  rules  and  rates  of  pay  applicable. 

“The  position  taken  by  the  Brotherhood  of  Rail¬ 
road  Trainmen  in  this  instance,  to  which  your 
Board  is  evidently  disposed  to  accede,  is  simply 
the  continuation  of  an  effort  on  the  part  of  that 
organization  to  secure  a  measure  of  control  over 
conductors’  service.  *  *  * 


‘•The  point  I  am  trying  to  illustrate  is  that  your 
declaration  in  the  concluding  paragraph  of  letter 
dated  June  12 — quoted  on  page  1  of  your  letter 
dated  July  16 — will  affect  the  future  relations  be¬ 
tween  Conductors'  Committees  and  Managements, 
Trainmen’s  Committees  and  Managements,  and 
Conductors’  and  Trainmen's  Committees  in  a  man¬ 
ner  exactly  the  reverse  of  the  purpose  and  intent 
of  the  laws  creating  your  Board. 

“This  action  by  your  Board  will  multiply  and 
aggravate  disputes.  It  will  place  in  the  hands 
of  the  Brotherhood  of  Railroad  Trainmen  a 
weapon  by  which  they  can  prevent  the  Conduc¬ 
tors’  Committees  from  handling  the  affairs  of  con¬ 
ductors  as  such — regular  as  well  as  extra — be¬ 
cause,  as  I  have  explained  above,  everything  a 
Conductors’  Committee  may  do  in  adjusting  con¬ 
ductors’  assignments  or  employment  has  an  in¬ 
direct  effect  upon  junior  employees.  A  change  in 
the  regular  assignments  of  conductors  brings  tin* 
extra  conductor,  the  emergency  conductor  and  the 
brakemen  into  the  picture  and  your  published 
opinion,  if  made  effective  will  place  the  Conduc- 
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tors’  Committees  under  the  control  or  subject  to 
the  will  of  the  Trainmen’s  Committees.  *  *  *  (R. 

125-126) 

“If  your  Board  will  refrain  from  interfering 
with  this  long  recognized  policy  and  practice  you 
will  escape  responsibility  for  a  condition  with 
which  neither  your  Board  nor  any  other  triluma! 
will  ever  be  able  to  cope  effectively. 

“In  another  letter  written  you  this  date  I  have 
pointed  out  that  your  Board  is  attempting  to  join 
yard  crafts  or  classes  in  contravention  of  the  Rail¬ 
way  Labor  Act.  I  now  point  out  that  you  are  car¬ 
rying  the  same  program  into  road  service,  and  I 
repeat  that  I  cannot  permit  such  action  to  go  un¬ 
contested.”  ( R.  127) 

().  R.  C.  Exhibit  M2,  letter.  December  12,  19M6,  Smith 
to  Herring.  ().  R.  C.  Exhibit  32  reads : 

“Referring  to  the  understandings  or  interpre¬ 
tations  reached  on  December  9  and  10,  1936,  in 
i  connection  with  the  new  agreement. 

“‘Upon  due  reflection,  it  is  deemed  advisable  to 
hold  these  understandings  or  interpretations  in 
abeyance  for  the  present  and  apply  the  agreement 
as  written,  and  I  have,  therefore,  issued  instruc¬ 
tions  accordingly.”  (R.  127) 

Witness  testified  that  since  the  letter  of  December 
1*2,  1936,  the  schedule  of  November  17,  1936  (B.  of  R.  T. 
Exhibit  10),  lias  been  in  effect  without  these  interpre¬ 
tations.  (R.  127) 

i  ().  R.  C.  Exhibit  33,  “Rules  and  Rates  of  Pay  for 
Conductors,  Trainmen  and  Yardmen  employed  on  The 
Pittsburgh  &  Lake  Erie  Railroad  and  Lake  Erie  & 
Eastern  Railroad,  taking  effect  February  16,  1924.” 

(R.  128) 

Pertinent  provisions : 
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Article  8 — (iotrral  Rules. 

Definition  of  Word  “Trainmen” 

The  word  “Trainmen”  used  herein  applies  to  con¬ 
ductors,  ticket  collectors,  flagmen,  brakemen,  train  bag¬ 
gage  masters,  yard  foremen,  yard  helpers,  and  switch- 
tenders.  (R.  132) 

Article  14. 

Effective  Friday,  May  7, 1920,  at  12:00  o’clock  noon, 
all  yard,  all  freight,  and  all  passenger  service  will  be 
combined  into  one  seniority  pool  for  foremen,  helpers, 
conductors,  baggagemen  and  brakemen.  ""  *  (E.  132) 

Article  40 — Yard  Service 

K at es —  (All  Y ards. ) 

( )vertime 

Class  Per  Day  Hourly  Rate 

Foremen .  $6.04  Jrl.241/' 

Helpers .  6.16  l.l.V/L* 

Switch-tenders .  4.72  .881/. 

(R.  132) 

Article  50. 

Promotion. 

(a)  A  yardman  will  be  required  to  take  an  examina¬ 
tion  for  promotion  to  foremansliip  according  to  se¬ 
niority  and  will  be  given  ten  (10)  days’  notice  to  pre¬ 
pare  himself,  and  taken  up  for  examination  within 
fifteen  (15)  days.  Failing  to  pass  the  first  examina¬ 
tion,  he  will  be  given  ten  (10)  days  to  further  prepare 
himself,  and  taken  up  for  examination  within  fifteen 
(15)  days.  If  he  then  passes  the  examination  he  will 
be  the  senior  of  any  younger  employe  who  may  have 
passed  in  the  meantime.  Failing  or  declining  to  pass 
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;  the  second  examination,  he  may  be  dismissed  from 
the  service.  This  rule  does  not  apply  to  men  who 
have  already  declined  promotion  prior  to  January  1st. 
1907.  (R.  133) 

Article  55. 

Temporary  Vacancies. 

(b)  Extra  helpers  will  be  on  the  rotary  list.  Extra 
helpers  called  for  service  -will  hold  jobs  until  regular 
man  returns  or  assignment  is  made  and  filled. 

(d)  Extra  foremen  will  be  used  in  the  following  man¬ 
ner: 

i  Extra  foremen  regularly  assigned  as  helpers  will 
protect  all  temporary  extra  foremen  vacancies  on  their 
own  crew,  holding  same  until  the  regular  foreman 
returns,  or  assignment  is  made  or  filled. 

Where  more  than  one  extra  foreman  is  employed 
as  a  regular  helper  on  the  same  crew,  the  oldest  extra 
foreman  on  the  crew  will  be  used  to  fill  the  vaeancv. 

A  rotary  list  of  extra  foremen  will  be  maintained 
for  each  trick  and  district.  In  case  there  is  no  extra 
foreman  on  crew  where  vacancy  occurs,  the  first  avail¬ 
able  foreman  on  rotary  list  will  be  used.  The  rotary 
list  will  consist  of  the  necessary  number  of  youngest 
extra  foremen  on  each  trick.  (R.  133)  • 

Article  57. 

Reductions. 

(a)  When  the  business  of  the  road  becomes  so  light 
that  all  crews  in  the  service  are  not  able  to  make  rea¬ 
sonable  wages,  crews  will  be  reduced,  beginning  with 
,the  youngest  man  in  the  service.  Any  foreman  re- 
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duced  to  a  helper  under  this  rule  will  be  given  prefer¬ 
ence  as  a  helper  over  younger  men  in  the  service,  and 
will  retain  his  right  of  seniority  as  a  foreman.  Anv 
man  displaced  by  this  rule  will  have  the  same  rights 
as  provided  for  in  Article  51.  When  a  man  is  dis¬ 
placed  under  this  rule  he  must  take  a  run  before  he 
resumes  duty.  To  prevent  loss  of  time,  he  will  be 
placed  first  out  on  extra  list  and  will  be  permitted  to 
work  one  turn  on  same.  (R.  133-134) 

Article  58. 

System  Seniority. 

Switch  tenders  will  have  system  seniority  dating 
from  the  time  of  entering  service  as  switch  tender. 
(R.  134) 

0.  R.  C.  Exhibit  34,  “Rules  and  Rates  of  Pay  for 
Conductors,  Trainmen  and  Yardmen  employed  on  The 
Pittsburgh  &  Lake  Erie  Railroad,  taking  effect  Au¬ 
gust  17,  1920.”  (R.  134) 

Pertinent  provisions : 

Article  8 — General  Rules. 

Definition  of  Word  “Trainmen”. 

The  word  “Trainmen”  used  herein  applies  to  Con¬ 
ductors,  ticket  collectors,  flagmen,  brakemcn,  train 
baggage  masters,  yard  foremen,  yard  helpers,  and 
switch  tenders.  (R.  137) 
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Article  40— Yard  Service. 
Rates — (All  Yards). 


Overtime 

Class  Per  Day  Hourly  Rato 

i  Foremen .  £6.90  £1.30Vi* 

!  Helpers .  6.48  1.21  Mi 

Switch-tenders .  5.04  .94M> 

(R.  13S) 


Witness  Herring,  resuming,  testified: 

Since  the  schedule  of  August  17,  1920  (().  R.  C.  Ex. 
34)  became  effective  there  has  been  no  change  in  the 
employment  of  the  men.  Since  that  time  they  are  em¬ 
ployed  as  brakomen  and  put  on  an  extra  list,  from 
i  which  are  supplied  all  extra  brakomen,  both  yard  and 
road  men.  When  a  man  is  employed  as  brakeman  he 
is  employed  merely  as  brakeman  and  is  put  to  work 
braking  on  the  road  or  in  the  yard,  for  whichever  ser¬ 
vice  called.  He  may  be  in  one  service  today  and  in  the 
other  tomorrow,  assuming  he  is  an  extra  man.  The 
i  next  step  in  promotion  is  that  the  Company  has  a  rule 
that  they  will  promote  men  after  one  year’s  service  to 
the  position  of  road  flagman,  and  to  yard  foreman  or 
yard  conductor,  for  which  he  takes  an  examination 
from  a  qualified  examiner  on  road  rules  and  yard  op¬ 
erations.  If  lie  successfully  pusses,  he  is  used  as  road 
i  flagman  and  vard  conductor,  when  anv  vacancv  occurs. 

He  stands  that  examination  one  year  after  he  enters 
i  the  service  as  brakeman.  He  takes  two  examinations — 
one  for  flagman  and  one  for  yard  conductor,  two  ex¬ 
aminations  in  one.  The  next  step  is  that  after  he  is  in 
i  the  service  one  more  year  he  is  called  in  and  promoted 
or  given  a  promotion  as  a  qualified  road  conductor. 
To  be  promoted  he  takes  another  examination,  and  if 
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lie  passes  the  conductor’s  examination  successfully  lie 
is  then  qualified  to  operate  as  a  road  conductor.  The 

men  on  this  railroad  have  rights  in  the  yard  and  on  the 
road.  It  is  a  combined  roster.  (R. 141) 

Prior  to  the  combining  of  the  roster  in  May,  1920,  a 
man  entered  the  service  as  a  yardman  or  as  a  road  man, 
or  as  a  passenger  man.  They  were  all  separate  ser¬ 
vices.  Since  May,  1920,  every  man  enters  the  service 
as  a  brakeman,  and  he  performs  service  in  both  road 
and  yard,  and  accepts  whichever  service  called  for. 
There  is  no  distinction  between  yard  brakeman  and 
road  brakeman  on  the  P.  &  L.  E. 

Prior  to  1920  the  line  of  promotion,  in  yard  service, 
was  from  yard  brakeman  or  helper  to  yard  foreman  or 
conductor.  The  man  in  yard  service  had  no  road 
rights.  Since  the  combining  of  the  roster  on  May  7, 
1920,  a  man  entered  the  service  as  a  trainman,  subject 
to  call  for  either  of  the  three  services.  The  line  of  pro¬ 
motion  is  to  yard  foreman  and  road  flagman  at  one  and 
the  same  time.  From  that  to  road  conductor  and  from 
road  conductor  to  passenger  conductor.  (R.  142) 

B.  R.  T.  Ex.  24  shows  the  turnover  of  men  from  yard 
to  road  and  road  to  yard  between  February  23  and 
April  6,  1935,  and  shows  just  the  plain  story  of  what 
has  been  going  on  since  May  7,  1920.  These  men 
have  rights  in  the  yard  and  rights  on  the  road.  In 
transferring  from  one  service  to  the  other  the  men  are 
merely  exercising  their  rights  under  the  rule,  subject 
to  the  rule  of  the  carrier  that  when  they  transfer  to 
passenger  service  they  must  remain  in  that  service 
for  ninety  days.  (R.  143) 

On  The  Pittsburgh  &  Lake  Erie  there  is  only  one- 
half  mile  of  the  railroad  that  is  outside  of  the  yard 
limits,  and  the  total  mileage  of  the  railroad  is  approxi- 
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mutely  22.3  miles.  Because  of  this  condition,  the  men 
in  yard  service  really  have  rights  which  cover  the 
i  whole  railroad  practically.  (R.  146) 

The  changes  of  the  men  from  road  to  yard  and  from 
vard  to  road  are  made  in  accordance  with  the  rules, 
and  in  the  exercise  of  the  rights  that  the  men  enjoy. 
(R.  146) 


Witness  testified  concerning  memorandum  agree¬ 
ment,  December  9,  1936,  interpreting  Article  26  (b)  of 
the  schedule  effective  November  17,  1936  (R.  146),  and 
how  the  operation  of  this  interpretation  affects  the 
conductors  in  both  road  and  vard  service.  (R.  146- 


148) 

Bulletins  posted  by  the  carrier,  known  as  advertise¬ 
ments.  advertise  jobs  which  may  be  bid  in  by  the  em¬ 
ployees  in  their  respective  crafts  in  accordance  with 
their  seniority.  In  road  service  the  jobs  advertised 
are  for  positions  of  conductors,  brakemen  and  flagmen. 
In  yard  service  the  jobs  advertised  are  for  positions 
cf  yard  conductors  or  yard  brakemen  (helpers). 

The  following  is  typical  of  the  advertisements: 

December  31,  1934,  on  Advertisement  No.  38,  the 
jobs  advertised  were  8  yard  conductors,  1  road  brake- 
man,  1  road  flagman,  26  yard  brakemen,  or  a  total  of  37 
positions.  (R.  148) 


Witness  Called  by  the  Board. 

II.  II.  Reed,  called  as  a  witness  by  the  Board,  testi¬ 
fied  : 

He  is  employed  by  the  Board  as  mediator  and  as 
chief  of  the  technical  and  statistical  division.  Witness 
has  examined  the  photostatic  copies  filed  by  the  B.  of 
R.  T.  with  the  Board  of  petitions  and  personal  an- 
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thorizations  that  have  been  filed  in  support  of  the  ap¬ 
plication  in  this  ease.  (R.  150) 

A  specimen  of  the  petitions  was  read  as  follows: 


‘•Effective  at  once,  we,  the  undersigned  yard 
conductors  (foremen),  yard  brakemen  (helpers), 
and  switchtenders,  employed  by  the  Pittsburgh 
&  Lake  Erie  Railroad  Company,  including  the 
Lake  Erie  Eastern  Railroad  Comnanv.  do 
hercbv  singlv  and  collectivelv  designate  the  Broth- 
erhood  of  Railroad  Trainmen  as  our  representa¬ 
tive  under  the  provisions  of  the  Railway  Labor 
Act,  for  the  handling  of  all  matters  pertaining  to 
wages  and  working  conditions  incident  to  our 
emplovment  bv  the  above-named  companies.'’* 
(R,  150) 


One  of  the  personal  authorizations  was  read  as  fol¬ 
lows: 


“This  is  to  certify  that  the  Brotherhood  of 
Railway  Trainmen,  through  its  officers,  General 
Grievance  Committees  and  other  legally  author¬ 
ized  tribunals,  is  authorized  to  represent  me  in 
all  matters  involving  wages  and  working  condi¬ 
tions  in  keeping  with  the  law  and  policy  of  the 
Brotherhood,  and  to  represent  me  for  all  pur¬ 
poses  of  the  Railway  Labor  Act."  (R.  150-151) 

Witness  testified  these  petitions  are  not  confined  to 
the  yard  conductors  (foremen),  yard  brakemen 
(helpers)  and  switchtenders,  but  in  some  instances 
the  signatures  on  the  petition  were  from  road  con¬ 
ductors — road  freight  conductors  and  road  passenger 
conductors  and  road  brakemen,  and  also  road  flagmen. 
(R.  151) 

Witness  testified,  not  knowing  the  basis  on  which 
the  Board  would  order  the  employees  to  ballot  in  any 
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i  election  that  may  be  held  in  the  future,  he  prepared 
this  list  with  the  classes  or  crafts  separated  as  they 
were  separated  in  previous  elections  held  by  this 
'Board,  and  following  that  he  grouped  the  employees 
I  as  they  were  grouped  in  the  application  for  the 
Board's  services  in  this  case;  that  is,  by  placing  yard 
foremen,  helpers,  and  switchtenders  all  in  one  class 
1  or  craft,  to  show  what  the  result  would  be  on  that 
basis  as  far  as  authorizations  were  concerned. 

Chairman  Carmalt  stated  that  on  the  petitions  lie 
noticed  that  the  men  signed  them  variously  as  vard 
foremen  or  yard  helpers,  and  asked  witness  whether 
he  followed  that  designation  when  he  was  counting 
them  for  the  purpose  of  his  exhibit,  and  witness  an- 
i  swered,  he  went  through  these  authorization  petitions, 
'  and  described  the  method  he  followed.  (R.  151) 

Witness  read  note  at  the  bottom  of  table  (Board 
Ex.  2),  and  testified  that  in  making  up  the  number  of 
employees  eligible,  he  took  the  number  of  regularly 
assigned  jobs,  under  each  of  those  headings  and  added 
i  to  them  the  number  of  men  shown  on  the  carrier's 
list  who  performed  the  majority  of  their  work  in  that 
!  class  or  craft  during  the  six  months  period  prior  to 
December  31,  1936.  (R.  151-152) 

Cross-examination  (By  Mr.  Metzenbaum). 

These  authorization  certificates  were  filed  with  the 
Board  bv  S.  R.  Harvev,  Assistant  President  of  B.  of 
R.  T.  with  letters  of  November  9,  1936,  received  No¬ 
vember  11.  (R.  153) 

In  order  to  make  up  the  eligible  list,  the  witness  took 
the  men  regularly  assigned  to  the  several  crafts  as  of 
December  31,  1936,  and  added  thereto  the  names  of 
those  men  not  regularly  assigned  (or  extra  men)  who 


had  spent  the  major  portion  of  the  time  in  the  six 
months  between  July  1  and  December  31,  1936,  in  that 
class  or  craft — not  the  majority  of  the  total  time,  but 
the  greatest  number  of  days  worked  is  the  class  to 
which  the  man  is  eligible. 

In  some  instances  a  man  may  have  worked  in  as 
many  as  four  classes  of  service,  and  the  class  to  which 
allocated  might  not  have  been  the  majority  of  the 
service,  but  it  was  the  greatest  number  of  days — a 
greater  number  of  davs  than  he  worked  in  anv  other 
service,  (ft.  153) 

When  the  vote  was  taken  for  yard  conductors  in 
September,  1935,  the  Board  determined  the  eligible 
list  from  the  men  who  were  regularly  assigned  as  yard 
conductors  as  of  a  certain  date.  (R.  155) 

Excerpt  from  Board  Ex.  5  (R.  15S-159): 

Class  or 

Craft  of  Employees 

Road  Conductors 

(Frt.  &  Psgr.) 

Yard  Foremen 

(Conductors) 

Yard  Helpers 

(Brakemen) 

Switch  Tenders 

Yard  Foremen,  Helpers 

Swch.  Tenders.  (R.  159) 

William  R.  Dawson  called  as  a  witness  by  0.  R.  C., 
testified: 

He  is  employed  as  a  yard  conductor  on  P.  &  L.  E. 
Present  occupation,  yard  conductor,  Monessen  yard. 

Was  hired  as  yard  brakeman  and  promoted  to  yard 
conductor  in  1915.  (R.  160) 
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Caul  F.  Dan  do  called  as  a  witness  by  the  0.  R.  C., 
testified : 

Lives  in  Newell,  Pennsylvania.  Is  employed  as 
brakenian  in  the  irregular  pool  freight  service  on  the 
road.  Was  hired  as  brakeman  on  the  P.  &  L.  E.  on 
August  17,  1922.  Promoted  to  flagging  and  yard  fore¬ 
man  some  time  in  November,  the  latter  part  of  1923, 
and  about  a  year  after  his  employment.  Promoted  to 
road  conductor  some  time  in  December,  1924.  Has 
worked  there  continuously  in  the  yard  and  on  the  road. 
(R.  160) 

S.  J.  Hydosky  called  as  a  witness  by  the  ().  R.  C., 
testified : 

Lives  in  Pittsburgh,  brakeman  in  the  yard  of  the 
P.  &  L.  E.,  Pittsburgh  district,  at  the  34th  Street  Yard. 
Went  to  work  as  a  brakeman  on  June  16,  1920,  pro¬ 
moted  January  4,  1922;  later  promoted  to  road  con¬ 
ductor.  Never  promoted  to  passenger  conductor.  Now 
employed  as  yard  brakeman. 

Has  been  in  Pittsburgh  Yard  since  1930,  is  now  a 
regularlv  assigned  brakeman  in  that  vard  and  was  so 
employed  in  October,  1936.  (R.  160) 

Frank  J.  Williams  called  as  a  witness  by  O.  R.  C. 
testified : 

Lives  in  Grand  Rapids,  Michigan.  Vice  President  of 
O.  R.  C.  Furloughed  employee  of  Pere  Marquette 
Railroad.  Went  to  work  for  railroad  in  1900,  and  gives 
experience  as  employee  of  railroad.  I11  1920  elected 
General  Chairman  of  General  Committee  of  O.  R.  C. 
Elected  Vice  President,  O.  R.  C.,  in  1931,  and  has  been 
Vice  President  ever  since. 
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In  the  course  of  the  experience  of  witness  in  railroad 
service,  and  as  General  Chairman  and  Vice  President 
of  the  0.  R.  C.,  he  has  familiarized  himself  with  the 
distinguishing  characteristics  between  the  craft  or 
class  of  conductors  and  that  of  brakemen  or  flagmen. 
(R.  160-161) 

Witness  testified  that,  among  the  distinguishing 
characteristics  between  the  crafts  are: 

(a)  There  is  a  differential  in  the  rates  of  pay  between 
conductor,  brakeman  and  flagman,  both  in  road  service 
and  yard  service. 

(b)  In  both  road  train  service  and  yard  service,  the 
conductor  is  in  charge.  He  is  in  a  supervisory  capac¬ 
ity.  A  brakeman  or  helper  in  yard  service  is  subordi¬ 
nate  to  the  orders  and  instructions  of  the  conductor. 

(c)  The  book  of  rules  that  each  employee  signs  up 
for  when  he  enters  the  employment  of  a  railroad  pre¬ 
scribes  the  duties  of  the  conductor:  also  the  duties  of 
the  yard  helper  or  brakeman.  and  they  are  subject  to 
the  orders  or  instructions  they  receive  from  the  con¬ 
ductor,  and  he  is  held  responsible  for  carrying  out  the 
orders  of  the  carrier.  That  is  true  in  the  yard  also.* 
(R.  161) 

(d)  The  conductor  has  to  come  up  through  the  ranks 
of  brakemen,  and  he  has  to  fit  himself  for  the  higher 
responsibilities  resting  upon  the  conductors.  (R.  16:2) 

(e)  Conductor’s  position  is  superior  to  that  of  brake- 
man  and  flagman.  He  is  not  only  responsible  for  his 
own  actions,  but  is  held  responsible  for  the  actions  of 
the  brakemen  or  yard  helpers.  (R.  162) 

The  distinguishing  characteristics  as  to  which  wit¬ 
ness  has  testified,  were  recognized  as  in  force  prior  to 
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the  1926  Railway  Labor  Act,  and  the  June  21,  1934 
amendment  of  that  Act.  They  have  been  recognized 
isince  agreements  have  been  written  between  the  organ¬ 
izations  and  the  railroad  companies.  (R.  162) 

Witness  testified  as  to  conflict  of  interest  between 
the  craft  of  conductors  and  the  craft  of  brakemen  or 
flagmen.  (R.  162-169) 

Particularizing  as  to  the  conflict  of  interest,  witness 
testified : 

i  (a)  So  long  as  the  senior  class — conductors — have 
something  that  junior  man — that  is,  brakoman,  wants, 
there  will  be  a  conflict  of  interest,  because  self-preser¬ 
vation  is  the  first  law  of  nature.  ( R.  1 62-163 ) 

(b)  If  the  junior  craft,  that  is,  brakeman,  had  the 
right  to  legislate  for  the  senior  craft,  that  is,  conduc¬ 
tors,  the  seniority  rights  of  conductors  would  be  im¬ 
paired  and  their  rates  of  pay  would  likewise  be  im¬ 
paired.  (R. 163) 

i  (c)  Junior  craft  (brakemen)  have  numerical  su¬ 
premacy  and  could  outvote  conductors  by  almost  three 
to  one.  It  is  human  nature  to  expect  the  brakemen  to 
endeavor  to  obtain  for  themselves  higher  rates  of  pay 
which  would  naturally  impair  the  rights  of  the  con¬ 
ductors.  (R.  163) 

(d)  There  is  a  conflict  of  interest  between  the  two 
crafts  with  respect  to  mileage  limitations.  (R.  163) 

i  (e)  There  is  a  conflict  of  interest  in  the  exercise  of 
seniority  in  the  selection  of  runs  or  the  performance 
of  service:  seniority  is  the  most  valuable  thing  that  a 
man  may  have.  (R.  163) 

(f)  So  long  as  the  senior  group  (conductor)  has  the 
right,  as  laid  down  in  the  Railway  Labor  Act,  as 
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amended,  to  choose  their  own  representatives,  they 

will  be  able  to  control  their  own  interests.  Men  hire 

out  on  a  railroad  as  brakemen.  They  earn  seniority 

as  brakemen.  That  seniority  is  never  taken  away 

from  a  man.  Later  on  in  his  work  on  the  railroad  he 

is  promoted  to  conductor.  After  he  is  promoted  to 

conductor  he  earns  seniority  concurrently  as  a  conduc- 

%  • 

tor  and  as  brakeman.  (R.  1(54) 

(g)  Article  26  (b)  in  the  agreement  of  November 
17,  1936,  and  the  interpretation  thereof,  represents  a 
clear  case  of  conflict  of  interest  between  the  craft  or 
class  of  conductors  and  the  craft  or  class  of  brake- 
men  on  this  railroad.  (R.  165) 

(h)  Each  represents  a  conflict  of  interest,  because 
the  junior  group  is  trying  to  get  something  that  the 
senior  group  has.  It  would  be  to  the  interest  of  the 
junior  group  to  confine  the  conductors  to  jobs  in  the 
conductor  class,  because  it  would  permit  the  junior 
man  to  remain  on  good  runs  as  brakeman,  while  the 
conductors  would  be  forced  to-  exercise  their  rights  on 
poor  runs  and  travel  over  various  sections  of  the  rail¬ 
road,  instead  of  remaining  in  one  district.  (R.  165) 

(i)  In  railroad  operations  there  is  what  is  known  as 
zoning,  that  is,  a  railroad  is  divided  into  zones  or  dis¬ 
tricts,  so  that  in  the  exercise  of  their  seniority,  the  con¬ 
ductors  may  not  be  required  to  leave  their  homes,  but 
may  exercise  their  seniority  in  their  home  zone  or  dis¬ 
trict.  The  zoning  of  railroads  has  been  the  source  of 
conflict  of  interest  between  the  craft  of  conductors  and 
the  craft  of  brakemen.  ( R.  1 65-1 66 ) 

( j)  In  zoning  these  properties,  the  representatives  of 
the  brakeman  class  wanted  to  make  the  zone  over  the 
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entire  district  where  tile  man  held  his  rights,  in  order 
that  the  senior  man  would  have  to  go  away  from  home 
and  give  the  junior  man  the  privilege  of  working  at 
home.  There  was  very  much  of  a  conflict  cf  interest 
between  the  two  crafts  cn  the  adoption  of  zones  on  the 
railroads,  and  on  many  railroads  they  could  never  get 
together  on  the  zones.  (R.  107) 

(k)  If  the  brakemen  obtained  the  representation, 
they  would  attempt  to  make  agreements  in  their  own 
interests  and  against  the  interests  of  conductors,  and 
would  thus  abridge  the  rights  of  the  conductors.  (R. 
107) 

On  cross-examination  the  witness  testified  further 
regarding  the  conflict  of  interest  between  the  two 
1  groups  as  to  zoning  of  railroads.  (R.  107) 

Witness  gave  his  interpretation  of  Article  26  (b)  of 
the  schedule  of  November  17,  1936  (B.  R.  T.  Ex.  10). 
(R.  167-168) 

There  is  not  any  conflict  of  interest  between  the  con¬ 
ductors  and  the  conductors,  so  long  as  they  are  left  to 
regulate  their  own  affairs.  If  the  brakemen  are  al¬ 
lowed  to  vote  for  representation  of  conductors,  they 
would  outvote  the  conductors.  Witness  wants  that 
answer  to  stand  as  his  carefully  planned  reply.  (R. 
169) 

William  David  Johnson  called  as  a  witness  by  O. 
R.  C-,  testified: 

Vice  President,  0.  R.  C.  Furloughed  railroad  em¬ 
ployee.  Entered  service  of  Hamlin  &  St.  Jo.  Rail¬ 
road  as  brakeman  on  October  18,  1898. 

Gives  his  experience  in  railroading.  Elected  Vice 
President,  O.  R.  C.,  May,  1931,  effective  August  1, 
1931,  and  has  been  Vice  President  ever  since.  Dur- 
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mg  his  service  as  Vice  President  of  the  0.  R.  C.,  has 
participated  in  the  negotiation  and  consummation  of 
schedules  on  various  railroads. 

Witness  testified  that  during  his  railroad  experience 
and  his  service  as  Vice  President  of  the  0.  R.  C.,  he 
has  read  literature  and  studied  records  and  documents 
pertaining  to  the  classification  of  men  in  railroad 
operations,  and  is  familiar  with  the  distinguishing 
characteristics  between  the  class  or  craft  of  conductors 
and  the  class  or  craft  of  brakemen.  (R.  109) 

In  describing  the  distinguishing  characteristics  be¬ 
tween  the  two  crafts,  the  witness  testified: 

Conductors’  duties  are  supervisory.  Conductor  has 
charge  of  the  train,  and  brakemen  work  under  his  su¬ 
pervision.  (R. 109) 

The  conductor  supervises  the  movements  of  the  en¬ 
gine  crew  so  far  as  it  pertains  to  the  actual  operation 
of  the  train.  (R.  170) 

Conductor  is  held  responsible  for  observance  of  op¬ 
erating  rules,  and  of  all  these  who  are  under  his  super¬ 
vision  or  direction.  (R.  170) 

There  is  a  differential  in  rate  of  pay  between  the  con¬ 
ductor  and  the  brakeman,  because  of  the  responsibili¬ 
ties  imposed  on  the  conductor.  There  is  a  difference 
in  the  kind  of  work  that  the  men  in  the  two  crafts  or* 
classes  are  called  upon  to  do.  The  question  of  promo¬ 
tion  which  is  regulated  by  seniority,  is  a  distinguish¬ 
ing  characteristic.  What  witness  has  said  about  the 
distinguishing  characteristics  applies  to  both  road  and 
yard  service.  (R.  170) 

Thereupon  witness  read  from  agreement  entitled, 
“Agreement  Between  the  Baltimore  and  Ohio  Railroad 
Company  and  Its  Trainmen  and  Yardmen,  Taking  Ef¬ 
fect  November  1,  1899",  as  follows: 
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Conductors,  per  day,  $2.52 
Brakemen,  per  day,  $2.00 
Conductors,  per  night.  $2.02 
Brakemen,  per  night,  $2.04.  (K.  170) 

Witness  read  from  compilation  entitled,  ‘‘Rules  and 
Rates  of  Pay  of  Train  and  Yard  Service  on  the  Prin¬ 
cipal  Railroads  of  the  United  States,  Canada  and 
Mexico'*,  compiled  by  E.  E.  Clark  and  P.  H.  Mor- 
risev,  published  in  1900,  in  part  as  follows: 

5.  Yard  Service.  Day  yard  conductors,  25  cents. 
Day  yard  brakemen,  19  cents  per  hour:  night  yard 
conductors,  2G  cents  per  hour;  night  yard  brake- 
men,  20  cents  per  hour;  day’s  work,  12  hours; 
overtime  to  be  paid  pro  rata.  (R.  171) 

Witness  had  before  him  publication  described  as 
Wage  Orders,  Interpretations  and  Supplements  of  the 
United  States  Railroad  Administration,  and  the 
United  States  Railroad  Labor  Board,  identified  as 
General  Order  Xo.  27. 

Referring  to  Interpretation  Xo.  1  to  Supplement  16, 
General  Order  27,  dated  August  21,  1919,  beginning  at 
page  89,  it  shows,  “Yard  Service,  Article  XII,  Rates  of 
Pay  per  day": 

Class;  Foremen,  Denver  differential  territory,  $5.44. 
All  other  territories,  $5213.  Helpers,  Denver  differ¬ 
ential  territory,  $5.11.  All  other  territories,  $5. 
Switchtenders,  Denver  differential  territory,  $4.  All 
other  territories,  $4.  Witness  testified  there  has  been 
a  differential  maintained  in  the  Denver  territory'  for 
a  long  period  of  time. 

The  differential  is  due  to  the  character  of  work  in 
the  mountain  territory  in  the  Rocky  Mountain  region. 
In  that  territory  we  have  maintained  a  differential. 
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Referring  to  Supplement  25  to  General  Order  27, 
dated  December  15,  19'19,  beginning  at  page  137,  and 
referring  particularly  to  Article  XII,  on  page  144,  it 
shows  caption,  “Yard  Service,  Article  XII,  Rates  of 
Pay” : 

Class;  Foremen,  per  day,  Denver  differential  terri¬ 
tory,  $5.44.  All  other  territories,  $5.33.  Helpers,  Den¬ 
ver  differential  territory,  $5.11.  All  other  territories, 
$5.  Switchtenders,  Denver  differential  territory,  $4. 
All  other  territories,  $4. 

Referring  to  Interpretation  Xo.  2  to  Supplement  25 
to  General  Order  27,  dated  May  13,  1920,  beginning  at 
page  173,  and  referring  to  Article  XII  on  page  182,  it 
shows  caption,  “Yard  Service,  Article  XII,  Rates  of 

Pav:” 

* 

Class;  Foremen,  per  day,  Denver  differential  terri¬ 
tory,  $5.44.  All  other  territories,  $5.33.  Helpers,  Den¬ 
ver  differential  territory,  $5.11.  All  other  territories, 
$5.  Switchtenders,  Denver  differential  territory,  $4. 
All  other  territories,  $4.  (R.  172) 

Referring  to  Decision  Xo.  2  (Dockets  1,  2  and  3), 
United  States  Railroad  Labor  Board,  July  20,  1920, 
beginning  at  page  2S5,  and  referring  to  Article  7,  Sec¬ 
tion  4,  Yard  Service,  page  296,  it  shows  caption,  “Yard 
Service,  Section  4”: 

Class;  Foremen,  per  day,  $6.96;  helpers,  $6.48; 
switchtenders,  $5.04.  (R.  172) 

Referring  to  Decision  147,  Docket  353,  United  States 
Railroad  Labor  Board,  June  1, 1921,  beginning  on  page 
300,  and  referring  to  Article  7,  Section  4,  page  326, 
it  shows,  caption,  “Yard  Service”: 

Class;  foreman,  per  day,  0.64;  helpers,  0.64;  switch- 
tenders,  0.64.  That  provides  for  either  an  increase  or 
a  decrease  of  0.64. 
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Witness  has  before  him  Report  and  Award  of  Ar¬ 
bitrators,  dated  December  1,  1926,  which  was  the  wage 
increase  in  the  eastern  territory.  Page  2  of  the  Report 
i  and  Award  shows  the  classification  of  men  engaged  in 
yard  service,  car  retarder  operator,  per  day,  $8.44: 
foreman,  per  day,  $7.64:  helpers,  per  day,  $7.16:  switch- 
tenders,  per  day,  $5.72. 

Witness  has  before  him  the  Report  and  Award  of 
the  Arbitrators,  dated  June  25,  1927,  which  applied  to 
the  western  territory.  On  page  4  it  shows  the  classi¬ 
fication  of  men  in  yard  service,  caption,  “Yard  Ser¬ 
vice”,  Car  retarder  operators,  per  day,  $8.44:  foreman, 
per  day.  $7.64:  helpers,  per  day,  $7.16:  switchtenders, 
per  day,  $5.72. 

The  Report  and  Award  of  Arbitrators,  dated  De¬ 
cember  1,  1926,  which  covered  the  eastern  territory, 
provided  for  an  increase  of  71/**  per  cent. 

The  Report  and  Award  of  Arbitrators  of  June  25, 
1927,  which  covered  the  western  territory,  provided 
;an  increase  of  7 VI*  per  cent  for  yard  men. 

Witness  had  before  him  Wage  Statistics  of  Class  1 
Steam  Railways  in  the  United  States,  for  the  month  of 
October,  1906,  bearing  date,  January  6,  1907,  published 
by  the  I.  C.  C.,  and  witness  read  from  page  4  of  that 
document,  “Yard  Service  employees  are  identified  as 
yard  conductors  and  yard  foremen,  yard  brakemen  and 
yard  helpers”. 

Witness  has  before  him  Rules  for  Reporting  Infor¬ 
mation  on  Railroad  Employees,  Together  with  Classi¬ 
fication  and  Index  of  Steam  Railroad  Occupations,  pub¬ 
lished  by  the  United  States  Railroad  Labor  Board  in 
May,  1921.  Witness  read  from  page  48,  Division  No. 
107,  Classification  Symbol  TYC-11;  “Yard  conductors 
and  yard  foremen”,  include  under  this  division  all 
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positions  falling  under  the  distinctive  class  of  yard 
conductor  or  yard  foreman.  Beginning  on  page  47, 
there  is  a  classification  of  road  passenger  conductors, 
assistant  road  passenger  conductors  and  ticket  collec¬ 
tors,  road  freight  conductors  (through  freight),  road 
freight  conductors  (local  and  way  freight).  (R.  173- 
174) 

On  page  257  appears  caption,  “Yard  Conductor  and 
Yard  Foreman  Group”,  Symbol  (TYC): 

“Distinctive  class  of  positions: 

“Yard  Conductor  or  Yard  Foreman,  Svmbol 
TYC- 11 

“Description  of  class: 

“The  above  class  includes  positions  in  which 
the  duties  of  incumbents  are  to  supervise  and  as¬ 
sist  the  work  of  switchmen  and  helpers  in  yard 
switching  and  yard  work  train  service,  including 
supervision  of  the  breaking  up  and  making  up  of 
trains;  and  to  perform  related  work.” 

On  page  258,  caption,  “Yard  Brakeman  and  Yard 
Helper  and  Switchtender  Group  (Symbol  TYK): 

“Distinctive  classes  of  positions: 

“Yard  Brakeman  or  Yard  Helper,  Svmbol 
TYK- 11 

“Switchtender  Symbol  TYK-12 

“Description  of  classes: 

“The  above  classes  include  positions  in  which 
the  duties  of  incumbents  are  to  couple,  uncouple 
and  ride  cars  in  connection  with  the  breaking  up 
and  making  up  of  trains;  to  handle  switches;  and 
to  perform  related  work  in  connection  with  yard 
switching  or  switchtending  service.”  (R.  174) 

Resolution  adopted  at  the  First  Quadrennial  Con¬ 
vention  of  the  Brotherhood  of  Railroad  Trainmen,  at 
Cleveland,  Ohio,  at  the  session  of  June  4,  1935: 
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Baker  (410)  presented  the  following  resolution: 

“W  hereas,  On  many  railroads  the  members  of 
the  Brotherhood  employed  in  yard  service  are 
designated  as  ‘yard  conductors’  or  ‘yard  foremen’ 
and  as  ‘yard  brakemen’  or  ‘yard  helpers’ 

“And  whereas,  In  many  instances  ‘Yard  con¬ 
ductors’  or  ‘yard  foremen’  are  carried  on  separate 
seniority  rosters  from  ‘yard  brakemen’  or  ‘yard 
helpers’  thereby  creating  a  distinction,  or  separate 
classification,  as  between  members  of  the  Brother¬ 
hood,  who  are,  to  all  intents  and  purposes,  em¬ 
ployed  in  the  same  class  of  work,  and 
“Whereas,  the  practice  of  such  separation  or 
division,  of  members  employed  in  yard  service, 
into  more  than  one  classification,  is  erroneous  and 
misleading,  and  invites  attempts,  on  the  part  of 
rival  organizations,  to  divide  our  forces  and  to 
defeat  the  high  purpose  of  the  Brotherhood ;  there¬ 
fore  be  it 

“Resolved,  By  this  the  First  Quadrennial  Con¬ 
vention  of  the  Brotherhood  of  Railroad  Train¬ 
men,  that  the  President  take  such  steps  as  are  con¬ 
sistent,  in  view  of  existing  conditions,  to  abolish, 
in  so  far  as  possible,  any  distinction  or  separate 
classification,  between  members  of  the  Brother¬ 
hood  employed  in  yard  service,  and  to  adopt  the 
term  ‘yardmen’  or  ‘switchmen’  in  referring  to  such 
members  in  yard  service;  and  be  it  further 
“Resolved,  That  the  President,  with  the  co-oper¬ 
ation  of  the  different  general  committees,  dis¬ 
courage  as  much  as  possible  any  extension  of  the 
dual  seniority  roster  in  yard  service,  and  institute, 
in  lieu  thereof,  strict  seniority  rosters,  based  on 
total  senioritv  in  service. 

V 

Signed  W.  E.  Baker  (410)  Benj.  F.  Reed  (862) 
L.  M.  Snyder  (33)  Geo.  M.  O’Brien  (444) 

“Moved  by  Baker  (410)  and  Vandervort  ( SI  1 ) 
that  the  resolution  be  adopted.  Discussed  by 
Baker  (410)  supporting.  Carried.”  (R.  174-175) 
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Witness,  resuming,  testified  that  from  his  knowledge 
and  from  his  experience,  there  is  a  conflict  of  interest 
between  conductors  and  brakemen.  (R.  175) 

Witness  particularized  as  follows: 

Conflict  of  interest  is  accentuated  by  reduction  in 
railroad  service.  (R.  175) 

There  is  also  a  conflict  of  interest — 

(a)  In  the  selection  of  work  in  the  exercise  of  senior¬ 
ity.  (R. 175) 

(b)  In  adopting  rules  as  to  mileage  limitations. 

(e)  In  the  exercise  of  seniority,  and  also  with  ref¬ 
erence  to  zoning  railroads.  (R.  175) 

There  is  a  conflict  of  interest  because  of  differential 
in  rate  of  pay.  (R.  176) 

In  the  recent  convention  in  Chicago  in  the  wage 
movement  there  was  a  conflict  of  interest.  The  brake- 
men  wanted  a  flat  increase,  and  the  conductors  wanted 
a  percentage  increase.  The  flat  increase  would  result 
in  closing  up  the  differential  between  the  conductors 
and  the  brakemen,  and  the  percentage  increase  would 
preserve  that  differential.  (R.  176) 

Article  26  (b),  P.  &  L.  E.  schedule,  November  17. 
1936,  represents  a  conflict  of  interest  between  con¬ 
ductors  and  brakemen.  (R.  176) 

Witness  gives  his  interpretation  of  Article  26  (b) 
of  said  schedule.  (R.  176-177) 

The  Cleveland  Compact  was  abrogated  by  conven¬ 
tion  action  of  the  B.  of  R.  T.,  in  May,  1925,  and  the 
Cooperative  Agreement  was  abrogated  by  conven¬ 
tion  action  of  the  0.  R.  C.,  at  Toronto,  Canada,  on 
May  15,  1934.  (R.  177) 

The  terms  of  the  Cooperative  Agreement  were  lived 
up  to  by  the  0.  R.  C.,  but  were  not  lived  up  to  by  the 
B.  of  R.  T.  The  B.  of  R.  T.  failed  to  comply  with  the 
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terms  of  the  agreement  in  the  matter  of  mileage  limi¬ 
tation  agreements  affecting  part-time  men.  The  out¬ 
standing  violation  of  the  provisions  of  the  Coopera¬ 
tive  Agreement  by  the  B.  of  R.  T.  was  the  infringe¬ 
ment  upon  the  rights  of  the  conductors  on  the  Pacific 
Electric  Railway,  in  that  the  B.  of  R.  T.  canvassed 
that  road,  to  take  jurisdiction  over  the  conductors  for 
the  agreement  on  that  property.  (R.  177) 

C  ross-exa  m  i  n  ail  on. 

"Witness  testified  he  read  from  compilation  of  Clark 
and  Morrisev  for  the  purpose  of  showing  distinc¬ 
tions  or  conflicts  in  craft  or  class,  dealing  with  yard 
service.  There  was  then  read  to  witness  the  lirst 
paragraph  on  page  174  of  that  compilation,  and  wit¬ 
ness  testified  that  the  clause  read  provides  for  the 
building  up  of  seniority. 

There  is  a  distinction  in  seniority  between  men  in 
yard  service  and  men  in  road  service,  where  there  are 
no  interchangeable  road  and  yard  rights.  There  was 
then  read  to  witness  second  paragraph  of  Section  12, 
page  173,  Clark  and  Morrisev  compilation.  Witness 
testified  that  a  conductor  never  loses  his  identity  as 
a  conductor,  but  transfers  from  one  service  to  an¬ 
other.  (R. 180) 

The  yardman  has  his  identity  as  a  conductor,  and 
where  road  and  yard  rights  are  not  interchangeable, 
he  has  seniority  only  in  the  yard.  (R.  180) 

Chairman  Carmalt  read  from  page  3  of  U.  S.  Rail¬ 
road  Labor  Board  compilation.  (R.  ISO-181) 

Witness  testified  there  is  no  distinction  between 
through  freight  conductors  and  way  freight  conduc¬ 
tors,  because  passenger  conductors,  through  freight 
conductors,  local  conductors,  mixed  train  conductors, 
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work  train  conductors  and  mine  run  conductors  are 
all  in  one  class  or  craft  of  conductors.  (R.  182) 

Yard  conductors  and  foremen  are  a  distinctive  craft 
or  class,  and  yard  helpers,  car  retarder  operators  and 
switchtenders  are  in  a  separate  class.  They  are  car¬ 
ried  into  the  contracts  as  separate  crafts  or  classes. 
(R.  182) 

The  yard  brakeman  and  the  yard  helper  are  recog¬ 
nized  as  one  and  the  same.  (R.  183) 

A  switchtender  has  his  duties  as  a  yard  switchtender, 
but  he  does  not  work  in  the  breaking  up  or  making- 
up  of  trains.  The  B.  of  R.  T.  evidently  recognized  a 
marked  distinction  in  the  classes  of  yard  service  em¬ 
ployees,  because  by  convention  action  they  now  want 
to  refer  to  them  as  yardmen  or  switchmen  as  a  whole. 
(R.  183) 

A  passenger  conductor  is  in  the  same  craft  as  a 
through  freight  conductor.  (R.  183) 

Thereupon  counsel  for  the  0.  R.  C.  announced  their 
case  closed.  (R.  185) 

Testimony  on  behalf  of  the  Brotherhood  of  Railroad 
Trainmen  (in  rebuttal.) 

Chaiu.ks  K.  Shali.kx beijoku  called  as  a  witness  by 
the  B.  of  R.  T.  in  rebuttal,  testified: 

Entered  service  of  P.  &  L.  Ph  February  17,  1910. 
Since  then  has  been  continuously  in  service.  Now  em¬ 
ployed  as  road  freight  conductor.  Entered  service  as 
read  freight  brakeman,  worked  as  road  freight  brake- 
man  and  flagman,  and  after  1920  worked  as  a  yard 
helper  and  yard  foreman,  and  during  1921  and  1922 
as  yard  master  periodically  during  that  period. 
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B.  of  K.  T.  Exhibit  36,  paper  identical  with  the  one 
which  witness  handed  to  witness  Dawson  for  signature, 
and  is  as  follows : 


“October  30,  1936. 

To  Whom  It  May  Concern: 

Effective  at  once,  we,  the  undersigned,  yard  con¬ 
ductors  (foremen),  yard  brakemen  (helpers)  and 
switchtenders,  employed  by  the  Pittsburgh  &  Lake 
Erie  Railroad  Company,  including  the  Lake  Erie 
&  Eastern  Railroad  Company,  do  hereby,  singly 
and  collectively,  designate  the  Brotherhood  of 
Railroad  Trainmen  as  our  representative,  under 
the  provisions  of  the  Railway  Labor  Act,  for  the 
handling  of  all  matters  pertaining  to  wages  ami 
working  conditions  incident  to  our  employment  by 
the  above  named  company. 

This  is  to  be  signed  in  the  designated  columns 
by  yard  conductors  (foremen),  yard  brakemen 
(helpers)  and  switchtenders  actually  employed 
as  such  at  the  time  of  attaching  their  signatures. 


“Yard  Conductors  (Foremen)  Yard  Brakemen  (Helpers)  and 

Switchtenders.  ’  ’ 

(R.  185-186) 


Witness  testified  regarding  conductors  holding  jobs 
as  brakemen.  (R.  1S6-187) 

C  ross-cxa  initiation. 

Witness  testified: 

All  men  on  the  P.  &  L.  E.  have  seniority  rights  in 
the  yard  and  on  the  road,  unless  they  are  restricted 
or  have  forfeited.  Tn  general,  the  men  have  road 
rights  and  yard  rights,  that  is,  since  May  7,  1920,  so 
it  is  up  to  the  men  whether  they  work  on  the  road  or 
in  the  yard  according  to  seniority.  (R.  188) 

John  F.  Piper  called  as  a  witness  by  the  B.  of  R.  T. 
(in  rebuttal)  testified: 
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Employed  as  yard  foreman  on  P.  &;  L.  E.  First  em¬ 
ployed  October  18,  1915  as  yard  helper.  Promoted  to 
yard  foreman  and  then  road  conductor.  Now  work¬ 
ing  as  yard  foreman.  ( R.  189) 

In  practice  on  the  P.  &  L.  E.,  in  yard  service,  the 
yard  conductor  or  yard  foreman  is  under  the  directions 
of  the  vardmaster,  and  assists  in  building*  up  trains, 
breaking  up  trains,  classifying*  cars,  etc.  The  duty 
of  the  yard  helper  or  yard  brakeman  is  to  assist  the? 
yard  foreman.  The  switchtender’s  duty  is  to  operate 
the  switches,  that  is,  to  throw  the  switches.  (R.  189) 

Helpers,  as  a  general  rule,  couple  and  uncouple  the 
cars.  Men  in  yard  service  have  built  up  a  system  of 
signalling  which  is  not  in  the  standard  book  of  rules. 
In  some  crews  in  the  yard  the  yard  foreman  or  con¬ 
ductor  does  exactlv  the  same  work  that  is  done  bv 
the  yard  brakeman. 

Yard  work  is  practically  the  same  in  all  of  the  yards 
on  the  P.  &  L.  E.  Counting  Pittsburgh,  there  are  nine 
yards  and  the  mileage  is  240  miles,  including  all 
branches. 

Outside  of  the  yard  limits  there  is  approximately 
seven  miles  of  track  in  one  place  and  at  another  about 
2,000  feet.  In  all  places  the  main  tracks  run  through 
the  vard  limits.  The  main  tracks  on  which  the  road 
men  work  are  under  different  signal  systems  and  dif¬ 
ferent  supervision  than  yard  tracks  in  the  yard  limits. 
(R.  189) 

Yardmen  are  allowed  to  get  on  to  the  main  tracks 
that  run  through  the  yard  limits  by  requesting  per¬ 
mission  from  the  dispatcher,  but  not  allowed  on  the 
main  tracks  without  that  permission.  The  main  tracks 
are  controlled  by  blocks  or  signals  in  the  yard  limits, 
as  distinguished  from  the  yard  tracks.  The  main 
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track  trains  go  through  the  yard  limits  at  high  speed. 

At  times  the  vard  foreman  or  vard  conductor  aids 
*  % 

in  throwing  switches  in  the  yard,  and  at  times  does 
the  same  work  as  a  yard  helper.  In  spotting  cars 
and  directing  them  he  frequently  gets  on  top  of  the 
car  just  the  same  as  a  yard  helper. 

In  the  work  in  the  yard  there  is  and  must  be  great 
inter-team  work  among  the  men  to  facilitate  the  op¬ 
erations.  The  men  work  as  one  team.  They  learn 
their  peculiarities  of  signalling  to  each  other  by  mo¬ 
tions,  waving,  etc.  (R.  190) 

In  the  work  of  the  crew  there  are  two  helpers  and 
one  foreman  ordinarily.  That  is  the  general  practice. 
The  foreman  takes  the  orders  and  directs  how  the 
movement  shall  be.  Ke  is  with  the  crew  at  all  times, 
and  is  doing  part  of  the  work  that  the  helpers  do. 

The  ground  switchtender  does  not  ride  the  cars.  He 
merely  throws  the  switches.  (R.  191) 

( '  ross-exa  initiation. 

Witness  testified: 

The  conductor  or  foreman  gets  the  orders  from  the 
yardmaster  and  is  responsible  for  the  operations  his 
crew  engages  in.  He  is  ycur  supervisor,  or  what  is 
commonly  called  a  boss,  if  you  are  working  as  a 
helper. 

In  a  crew  there  is  one  foreman  and  two  helpers. 
( )n  our  railroad  he  is  called  a  yard  foreman.  The 
schedules  designate  him  as  a  conductor  (foreman)  but 
in  actual  practice  when  the  bids  are  put  out  he  is 
designated  as  a  yard  foreman.  Whether  conductor  or 
foreman,  he  is  the  man  in  charge  of  the  operation. 
The  conductor  gets  his  orders  from  the  yardmaster  in 
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making  up  a  train.  He  does  not  always  have  a  list 
of  the  ears  to  be  made  up  in  the  train.  (R.  15)1-192) 

The  helpers  working  in  the  crew  make  up  the  train 
under  the  directions  of  the  conductor.  When  the  train 
is  made  up  the  yard  crew  does  not  take  it  out  on  the 
road  except  in  some  specific  isolated  instances.  (R. 
192) 

After  the  train  is  made  up  in  the  yard  the  road  crew 
goes  in  and  takes  the  train  out.  When  the  train  comes 
into  the  yard  the  road  men  cease  operations  and  the 
yardmen  take  it.  The  road  engine  is  uncoupled  and 
the  yard  engine  does  the  switching.  (R.  192) 

S.  R.  Harvey  called  as  a  witness  by  B.  of  R.  T.  in 
rebuttal,  testified : 

He  is  Assistant  President,  B.  of  R.  T.  It  was  stipu¬ 
lated  that  witness  was  qualified  to  testify  in  the  field 
of  railroad  work. 

Cleveland  Compact  was  in  effect  from  1919  to  1925, 
and  was  then  abrogated  by  the  B.  of  R.  T.  Coopera¬ 
tive  Agreement  was  made  effective  in  August,  1932. 
and  abrogated  by  the  0.  R.  C.,  effective  September  1. 
1934.  Under  the  Cooperative  Agreement  and  the 
Cleveland  Compact  there  was  no  separation  among 
the  yard  foremen,  yard  helpers  and  switchtendors. 
Under  those  agreements  they  were  classed  as  yard¬ 
men.  That  was  true  likewise  under  the  Cooperative 
Agreement.  (R.  192-193) 

Witness  gave  his  interpretation  of  Article  26  (b) 
of  the  P.  &  L.  E.  schedule,  effective  November  17, 
1936.  (R.  193) 

Witness  testified  as  to  differential  in  rate  of  pay 
as  between  yard  conductors  and  yard  brakemen,  wage 
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movements  and  flat  rate  of  increase  and  percentage 
rate  of  increase.  (R.  193-195) 

The  differential  in  rates  between  the  yard  foreman 
and  the  yard  helper  over  the  period  of  37  years  is 
almost  exactly  the  same  as  where  it  was  in  1900.  This 
has  been  brought  about  bv  the  fact  that  vardmen  have 
always,  up  until  recent  years,  been  adverse  to  per¬ 
centage  increases,  and  have  always  insisted  that  the 
yard  helper  shall  get  as  much  money  increases  as 
the  yard  foreman,  while  exactly  the  opposite  has  been 
true  in  road  service,  so  far  as  conductors  are  con¬ 
cerned.  (R.  194) 

Witness  testified  as  to  alleged  conflict  of  interest, 
and  states  that  in  his  opinion  there  is  no  conflict  of 
interest  between  yard  foremen,  yard  helpers  and 
switchtenders.  (R.  196-197) 

Witness  testified  as  to  work  done  in  the  vards,  as 
carried  on  by  the  yard  foremen,  yard  helpers  and 
switchtenders.  (R.  197) 

i  The  conductor  in  road  service  has  duties  that  are 
never  performed  by  brakemen.  Yard  foremen  may  be 
cutting  off  cars,  setting  brakes  and  doing  the  same 
!  thing  the  helpers  are  doing.  (R.  197-198) 

If  a  yardman  wants  to  work  as  a  helper  or  a  fore¬ 
man,  he  chooses  the  work  he  wants  to  do,  and  they 
do  not  want  a  wide  differential  of  pav  between  vard- 
men  and  helpers.  They  do  not  want  that  kind  of  a 
situation  disturbed  and  because  of  that,  tliev  insist, 
that  their  craft,  as  they  have  set  it  up  over  the  years, 
be  maintained.  (R.  198) 

If  they  are  working  on  the  lead,  kicking  cars  and 
switching  cars  into  one  track  and  another,  making  up 
or  breaking  up  trains,  the  foreman  may  be  cutting 
the  cars  off  and  the  helper  down  in  the  field  catching 
the  cars,  setting  brakes,  etc.  (R.  198) 


The  work  of  yard  foremen,  yard  helpers  and  switch- 
tenders  is  wholly  inter-related,  and  they  have  to  work 
as  a  coordinated  whole  and  cooperate  with  each  other. 
(R.  199) 

Yardmen  have  always  grouped  themselves  together 
for  the  purpose  of  collective  bargaining,  no  matter 
whether  they  are  under  the  representation  of  our  or¬ 
ganization  or  the  switchmen’s  union.  They  have  never 
permitted  themselves  to  be  separated.  It  is  true  that, 
on  some  roads,  they  may  have  a  separate  seniority 
for  yard  foreman,  but  generally,  over  the  entire  West¬ 
ern  country,  where  I  worked  for  many  years,  that  is; 
not  true  and  in  the  biggest  yard  terminal  in  the  world, 
at  Chicago,  they  have  a  universal  schedule  that  applies 
to  all  yards  in  that  district,  known  as  the  Chicago 
Switching  District  schedule,  and  there  are  thousands 
of  men  covered  by  that  schedule.  They  work  as  fore¬ 
men  if  they  see  fit,  and  as  helpers,  if  they  see  fit,  with¬ 
out  any  restrictions.  They  can  work  today  as  a  helper, 
and  another  period  work  as  foreman,  without  losing 
anv  senioritv  rights.  Thev  alwavs  insist  on  obtain- 
ing  that  kind  of  condition  and,  of  course,  they  do  not 
want  that  condition  disturbed. 

They  have  had  that  same  right  on  the  P.  &  L.  E.  for 
all  these  years  since  1920  and  they  have  considered 
themselves  as  one  group  or  one  class.  (R.  199) 

Cross-examination. 

Witness  is  familiar  with  the  fact  that  on  the  P.  &  L. 
E.,  men  have  rights  in  the  yard  and  rights  on  the  road. 
He  is  familiar  with  the  fact  that  in  September,  1935, 
there  was  an  election  on  the  P.  &  L.  E.  of  the  yard 
conductors  as  a  group.  Witness  testified  that  on  this 
railroad  the  yardmen  are  in  one  group  or  class.  There 
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has  been  no  change  in  their  set-up,  they  are  working 
today  as  they  always  worked.  The  yard  conductors 
are  classed  by  the  Board  as  a  separate  group,  but  that 
has  not  changed  the  working  conditions  one  iota.  (R. 
200) 

i  The  foreman  does  not  usually  take  the  engine.  It 
may  be  the  foreman  or  it  may  be  one  of  the  helpers, 
and  sometimes  the  entire  crew.  The  yardmen  work 
as  a  unit.  (B.  200) 

1  Witness  interrogated  as  to  conflict  of  interests  in 
i  mileage  limitations,  finally  admits  that  there  is  a  con¬ 
flict  of  interest  in  this  regard,  and  then  explains  his 
answer.  (R.  200-202) 

Witness  does  not  think  there  is  any  conflict  of  in¬ 
terest  between  the  conductor  class  and  the  brakeman 
class  in  regard  to  matters  of  runs  and  layovers.  (R. 

202) 

Redirect  examination. 

i  Witness  further  testified  regarding  mileage  limita¬ 
tions.  (R.  203) 


Testimony  on  behalf  of  the  Order  of  Railway  Con¬ 
ductors  (in  surrebuttal). 

|  John  R.  Herring  called  as  a  witness  by  O.  R.  C\,  in 
surrebuttal,  testified: 

Men  working  out  of  Dickerson  Run,  as  to  whom  wit¬ 
ness  Shallenberger  testified,  hold  their  jobs  by  choice 
in  the  exercise  of  their  seniority.  (R.  203) 

Witness  is  familiar  with  the  operations  and  duties 
of  yard  foreman  and  yard  helpers  in  yards  on  the  P. 
k  L.  E.  Explaining  the  work  a  yard  foreman  does, 
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witness  testified  a  good  yard  foreman  or  conductor 
does  exactly  the  same  on  a  yard  crew  as  a  good  road 
conductor  does  on  a  road  crew.  He  gets  his  instruc¬ 
tions  from  the  yardmaster  or  agent  in  charge  of  the 
particular  station  that  he  is  around,  where  there  is 
no  yardmaster.  He  then  goes  and  informs  his  crew  as 
to  the  work  they  have  to  perform  and  if  he  is  a  good 
man,  he  takes  his  position  where  he  can  supervise  the 
work  and  instructs  the  brakemen  or  helpers  to  per¬ 
form  the  physical  work  that  is  performed  at  that  point, 
with  a  few  exceptions,  of  course.  When  a  yard  con¬ 
ductor  in  charge  of  a  yard  crew  is  required  to  occupy 
the  main  track,  with  the  personnel  of  the  majority 
of  the  yard  crews  on  the  Pittsburgh  &  Lake  Erie  Rail¬ 
road  having  only  two  brakemen,  it  is  of  course  nec¬ 
essary  for  him  to  put  a  brakeman  out  flagging  when 
he  stops  to  do  work  of  any  description.  There  are 
times  when  he  has  to  put  the  other  brakeman  out  in 
the  opposite  direction,  and  at  that  particular  time 
has  to  perform  all  of  the  work  himself.  I  have  par¬ 
ticular  reference  to  one  point  on  the  Pittsburgh  & 
Lake  Erie  Railroad  that  I  am  very  familiar  with. 
That  point  is  where  a  yard  crew  performs  service  at 
the  22nd  Street  yard.  When  a  man  takes  a  yard  crew 
to  the  22nd  Street  yard,  invariably  he  very  seldom 
gets  away  from  there  without  being  instructed  to  cross 
both  the  main  tracks  and  pull  a  transfer  track  of  the 
Monongahela  Connecting  Railroad  or  Iron  City  Sand 
or  possibly  the  Houston  Star  Cement  platform,  etc. 
At  that  particular  time  he  has  to  put  his  two  helpers 
out  flagging,  and  the  yard  foreman,  because  he  has 
no  other  man  to  do  the  work,  must  do  it  himself.  He 
has  the  other  men  out  flagging,  and  he  performs  all 
of  the  work.  (R.  204) 
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As  a  general  rule,  in  my  experience  on  that  particu¬ 
lar  railroad,  if  a  conductor  gets  out  there  and  rides 
the  cars  and  throws  the  switches,  he  is  just  simply 
keeping  another  brakeman  off  of  that  particular  crew. 
As  a  general  thing  in  the  operation  of  the  yards,  thes 
foreman  or  conductor  does  not  do  that  kind  of  work. 
(R.  204-205) 

1  Witness  testified,  there  is  no  difference  between  the 
road  men  working  as  a  unit  and  the  yardmen  working 
as  a  unit.  Witness  has  been  a  roadman  and  a  vard 
man  for  perhaps  30  years. 

There  is  no  difference  between  units  of  the  yard 
crew  and  road  crew,  particularly  on  the  P.  &  L.  E.  due 
to  the  fact  that  a  road  conductor  and  a  road  crew  is 
nothing  more  or  less  than  a  traveling  yard  engine. 
They  have  practically  the  same  work  to  do  when  they 
go  to  a  yard.  If  their  train  is  mixed  up,  it  is  neces¬ 
sary  for  their  road  crew  to  perform  the  identical  yard 
service  that  the  yard  crews  perform,  at  times,  with 
the  exception  that  the  road  conductor  has  only  one 
brakeman  to  perform  the  duties  of  two  yard  brake- 
men  in  the  yard.  The  conductor  gets  his  orders  from 
the  yard  master  or  the  agent  at  the  particular  loca¬ 
tion  where  he  works.  Witness  describes  the  opera¬ 
tions  in  the  yard,  i.e.,  conductor  getting  orders  from 
yardmaster  and  the  operation  of  making  up  and 
breaking  up  trains.  (R.  205) 

W.  R.  Dawson  was  recalled  as  a  witness  by  O.  R.  C., 
in  surrebuttal,  and  in  describing  the  duties  and  the 
work  of  the  yard  conductor  testified:  the  yard  con¬ 
ductor  gets  his  instructions  from  the  yard  master  per¬ 
taining  to  his  work.  Witness  sometimes  gets  his  in¬ 
structions  in  writing  and  sometimes  over  the  tele- 
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phone,  depending  upon  the  location.  When  witness 
receives  his  instructions,  he  instructs  the  brakemen 
and  also  instructs  the  engineer  what  they  are  to  do,  and 
they  go  ahead  with  that  work.  The  brakemen  follow 
those  instructions;  so  does  the  engineer — consistent 
with  the  rules — and  witness  does  not  do  anything  at 
all  except  in  an  emergency,  in  crossing  an  engine  over 
from  one  main  track  to  another,  where  it  is  necessary 
for  the  yard  conductor  to  throw  the  switches.  But 
when  witness  again  gets  the  engine  in  the  clear,  olf 
both  main  tracks,  and  both  brakemen  are  available, 
they  go  ahead  with  the  work.  Witness  does  not  cut' 
any  cars,  neither  does  he  ride  any,  because  that  is  not 
the  conductor’s  job.  Witness  does  not  throw  any 
switches  when  there  are  brakemen  there.  Witness 
never  touches  a  switch  when  there  are  brakemen,  nor 
does  he  set  the  brakes. 

That  is  the  general  practice  in  the  operations 
through  the  P.  &  L.  E.  Railroad.  That  is  the  way 
the  yard  crews  are  operated.  Witness  has  worked  in 
the  yards  many  times  before.  (R.  205-206) 

Thereupon  the  0.  R.  C.  announced  their  case  closed 
(R.  206) 
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APPENDIX. 

i  Pertinent  Excerpts  From  Documents ,  of  Which  Judi¬ 
cial  Notice  Was  Taken  by  the  Board  and  the .  Court 
Below,  and  of  Which  Judicial  Notice  May  Be 
Taken,  by  this  Court  on  Appeal,  Pursuant  to 
Stipulations  of  Counsel  (R.  87-90). 

General  Order  No.  27 
With  Supplements  and  Interpretations  To 
May  13,  1920 
Page  129 

Supplement  No.  16  to  General  Order  No.  27. 

Washington,  April  10,  1919 

Effective  January  1,  1919,  except  as  otherwise  pro¬ 
vided  herein,  as  to  employes  herein  named,  the  fol- 
i  lowing  rates  of  pay  and  rules  for  overtime  and  work¬ 
ing  conditions  upon  railroads  in  Federal  operations 
are  hereby  ordered:  (R.  206) 

Yard  Service 


Article  XII. — Rates  of  Pay. 


Class 


Per  Day 

Denver 

Differential 


All 

other 


Territory 


Territories 


Foremen  . $5.44  $5.33 

Helpers  .  5.11  5.00 

Switchtenders  .  4.00  4.00 

(R.  207) 
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General  Order  No.  27 

With  Supplements  and  Interpretations  To 
May  13,  1920 
Page  415 

Supplement  No.  25  to  General  Order  No.  27 

Washington,  December  15,  1919 

Effective  December  1,  1919,  and  superseding  Sup¬ 
plement  No.  16  to  General  Order  No.  27  as  of  that 
date,  as  to  employees  herein  named,  the  following 
rates  of  pay  and  rules  for  overtime  and  working  con¬ 
ditions  upon  railroads  in  Federal  operation  are  hereby 
ordered.  (R.  208) 


Yard  Service 


Article  XII — Rates  of  Pay. 

Per  Day 

Denver 

Differential 

Territory 


All 

other 

Territories 


Class 

Foremen  .  $5.44  $5.33 

Helpers  .  5.11  5.00 

Switchtenders  .  4.00  4.00 

(R.  209) 


United  States  Railroad  Labor  Board 
Chicago,  Illinois 

Rules  for  reporting  information  on  railroad  employees 
together  with  a  classification  and  index  of  steam 
railroad  occupations. 


Reporting  Forms  and  Classification  Plan,  Prepared 
by  The  United  States  Railroad  Labor  Board,  and  ap- 
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proved  by  the  Interstate  Commerce  Commission,  to 
be  used  by  Carriers  in  Reporting  Wage  and  Compen¬ 
sation  data  to  the  United  States  Railroad  Labor 
Board,  and  to  the  Interstate  Commerce  Commission. 
(See  Wage  Order  reprinted  herein,  effective  July  1, 
1921,  superseding  Order  June  17,  1915,  and  a  supple¬ 
mentary  order  thereto,  July  13,  1917.)  (R.  209) 

May,  1921 

Train  and  Engine  Service 
Symbol  (T) 

This  Service  includes  positions  in  which  the  duties 
of  incumbents  are  to  operate  or  to  assist  in  the  op¬ 
eration  of  trains  and  engines  in  road  and  yard  serv¬ 
ice  ;  or  to  handle  locomotives  in  and  around  yards  and 
engine  houses  when  not  in  road  or  switching  service. 

This  Service  includes  the  following  Groups :  Symbol 
#  •  * 

i  Yard  Conductor  and  Yard  Foreman  Group  TYC 

Yard  Brakeman  and  Yard  Helper  and  Switch 
Tender  Group  TYK 

(R.  210) 

Yard  Conductor  and  Yard  Foreman  Group 
Symbol  (TYC) 

Distinctive  Class  of  Positions:  Symbol 

Yard  Conductor  or  Yard  Foreman  TYC-11 

Description  of  Class : 

The  above  class  includes  positions  in  which  the  du¬ 
ties  of  incumbents  are  to  supervise  and  assist  the  work 
of  switchmen  and  helpers  in  yard  switching  and  yard 
work  train  service,  including  supervision  of  the  break¬ 
ing  up  and  making  up  of  trains;  and  to  perform  re¬ 
lated  work.  (R.  212) 
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Yard  Brakeman  and  Yard  Helper  and 
Switch  Tender  Group 

Symbol  (TYK) 

Distinctive  Classes  of  Positions:  Symbol 

Yard  Brakeman  or  Yard  Helper  TYK-11 

Switch  tender  TYK-12 

Description  of  Classes: 

The  above  classes  include  positions  in  which  the  du¬ 
ties  of  incumbents  are  to  couple,  uncouple  and  ride 
cars  in  connection  with  the  breaking  up  and  making 
up  of  trains;  to  handle  switches;  and  to  perform  re¬ 
lated  work  in  connection  with  vard  switching  or  switch 
tending  service.  (R.  213) 

Decisions  of  the  United  States  Railroad 
Labor  Board. 

Decision  No.  2 — Dockets  1,  2,  and  3.  (R.  216) 

Sec.  4. — Yard  Service 

NOTE:  Superseding  rates  established  by  or  under 
the  authority  of  the  United  States  Railroad  Admin¬ 
istration  and  in  lieu  thereof,  for  each  of  the  herein¬ 
after-named  classes,  the  following  increased  rates  are 
established : 


Class  Per  Day 

Foremen  .  $6.96 

Helpers  .  6.48 

Switchtenders  .  5.04 

(R.  217) 
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Decisions  of  the  United  States  Railroad 
Labor  Board 

Decision  No.  147 — Docket  353.  (R.  217) 

Section  4. — Yard  Service. 

Class  Per  Day 

Foremen  .  $0.64 

Helpers  .  0.64 

Switehtenders  .  0.64 

(R.  218) 

i  Excerpts  from  the  Report  and  Award  of  Arbitrators, 
December  1,  1926  (Eastern  Territory) :  (R.  218) 

Yard  Service 

Per  Day 

Car  retarder  operators  .  $8.44 

Foremen  .  7.64 

Helpers  .  7.16 

Switehtenders  .  5.72 

(R.  219) 

Excerpts  from  Report  and  Award  of  Arbitrators, 
January  25,  1927  (Western  Territory) :  (R.  219) 

Yard  Service 

Per  Dav 

Car  retarder  operators  .  $8.44 

Foremen  .  7.64 

Helpers  .  7.16 

Switehtenders  .  5.72 

(R.  220) 
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Excerpts  from  Interstate  Commerce  Commission, 
Bureau  of  Statistics,  “Wage  Statistics  of  Class  I  Steam 
Railways  in  the  United  States”,  for  the  month  of  Oc¬ 
tober,  1936: 

Reporting  Division  (R.  220) 

119.  Yard  conductors  and  yard  foremen. 

120.  Yard  brakemen  and  yard  helpers.  (R.  224) 

Excerpts  from  First  Annual  Report  of  the  National 
Mediation  Board,  for  the  fiscal  year  ended  June  30, , 
1935,  page  20: 

“(b)  What  is  a  craft  or  class? — The  Railway 
labor  Act  does  not  define  the  terms  ‘craft  or  class’ 
in  which  the  majority  is  given  the  right  to  de¬ 
termine  the  representation.  "Whether  the  terms 
are  used  synonymously  or  whether  a  class  com¬ 
prises  several  crafts  or  vice  versa  is  not  explained. 
In  making  rules  to  govern  elections  and  in  des¬ 
ignating  the  employees  who  may  participate  in 
such  elections,  the  Board  in  most  cases  has  been 
confronted  with  disputes  as  to  whether  the  em¬ 
ployees  involved  constitute  one  class  or  craft,  or 
whether  they  are  several  distinct  crafts  for  each 
of  which  separate  representatives  are  to  be  chosen 
by  separate  majorities.  So  far  as  possible  the 
Board  has  followed  the  past  practice  of  the  em¬ 
ployees  in  grouping  themselves  for  representa¬ 
tion  purposes  and  of  the  carriers  in  making  agree¬ 
ments  with  such  representatives.  But  these  prac¬ 
tices  have  not  always  been  uniform  and  claims 
are  often  made  that  the  amended  Railway  Labor 
Act  requires  change  in  existing  practices. 

“For  example,  switchmen  have  quite  generally 
(but  with  some  exceptions)  been  considered  one 
class  or  craft  of  employees,  and  the  carriers  have 
usually  made  agreements  with  one  organization 
representing  all  these  employees,  but  often  exclu¬ 
sive  of  yardmasters.  Many  disputes  have  been 
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presented  to  the  Board,  however,  in  which  the 
yard  foremen  or  conductors  of  switching  crews 
have  requested  separate  representation  as  a  craft 
distinct  from  the  yard  helpers  or  brakemen.  It  is 
contended  that  the  conductors  and  brakemen  in 
the  yards  constitute  separate  and  distinct  crafts 
as  is  the  case  generally  on  the  road.”  (R.  225) 

Analysis  of  agreements  affecting  Conductors,  Train¬ 
men  and  Yardmen  on  all  Class  I  Railroads.  (R.  229-» 
231) 

(This  is  a  compilation,  setting  forth  certain  infor¬ 
mation  regarding  agreements  between  the  represen¬ 
tatives  of  employees  and  the  carriers,  covering  147 
schedule  agreements  listed  on  the  compilation.) 

Excerpts  from  New  York  Central  Railroad  (Buffalo 
&  East)  Schedule  of  Rules  and  Rates  of  Pay,  Con¬ 
ductors,  Trainmen  and  Yardmen,  effective  December 
1,  1926:  (R.  233) 


Yard  Service 


Article  XII — Rates  of  Pay 


Class 

Per 

Day 

Hour 

Pro 

Rata 

Hour 

3/16th 

Car  Retarder  Operators. . . 

$7.93 

$.995 

$1.49 

Foremen  . 

7.14 

.895 

1.34 

Helpers  . 

6.62 

.825 

1.24 

Switchtenders  . 

5.07 

.635 

.95 

(R.  234) 
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Excerpts  from  The  Pennsylvania  Railroad  (exclud¬ 
ing  Ohio  River  &  Western  Railway,  Waynesburg  and 
Washington  Railroad),  Schedule  of  Regulations  and 
Rates  of  Fay  for  the  Government  of  Conductors,  Train¬ 
men  and  Switchtenders  in  Road  and  Yard  Service, 
Regulations  effective  April  1,  1927;  Rates  effective 
December  1,  1926:  (R.  234) 

Yard  Service 

Y-A-l.  Rates  for  vard  service  shall  be  as  follows: 

* 

Rate  Hourly  Rate 


Class  Per  Day  Regular  Overtime 

Conductors  . $7.22  $.9025  $1,355. 

Brakemen  .  6.62  .8275  1.2425 

(R. 237) 


Excerpts  from  Schedule  of  The  Baltimore  and  Ohio 
Railroad  Company,  Rules  and  Rates  of  Pay  for  Train¬ 
men;  Rules  effective  September  1,  1927:  Rates  effec¬ 
tive  December  1,  1926:  (R.  237-238) 

Yard  Service 
Article  1. 

(a)  The  following  rates  of  pay,  rules  and  regula¬ 
tions  will  apply  to  all  car  retarders  operators,  yard¬ 
men  and  switchtenders  where  specified  on  the  Balti¬ 
more  and  Ohio  Railroad  (except  the  Chicago  Switch¬ 
ing  District) 


Rates 

Overtime 

Per  Day 

Per  Hour 

Car  Retarder  Operators  . . . . 

.  $7.94 

$1,489 

Foremen  . 

.  7.14 

1.339 

Helpers  . 

.  6.62 

1.241 

Switchtenders  . 

.  5.07 

.95 

(R.  238) 
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Excerpts  from  schedule  of  The  Central  Railroad 
Company  of  New  Jersey,  Rules  Affecting  the  Employ¬ 
ment  and  Pay  of  Trainmen  and  Yardmen;  Rates  effec¬ 
tive  December  1,  1926;  Rules  effective  May  1,  1928: 
(R.  239) 

Yard  Service 

i  Rule  20 — Rates  of  Pay 

Kates  Overtime 

Per  Hour  Per  Dav  Hourly  Rate 

*  — 


Class 

Conductor  . 89y4  $7.14  $1.33% 

Brakeman  . 82%  6.62  1.24% 

Ground  Switch 

Tender  . 63%  5.07  .95-1/16 

(R.  239) 


Excerpts  from  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Company,  Wage  Schedule  and  Rules, 
Baggagemen-Electricians,  Baggagemen,  Brakemen  and 
Yardmen,  Effective  July  15, 1930:  (R.  240) 


Yard  Service 
Article  29 


Rates  of  Pay 


Overtime 
Per  day  Rate  Per  Hour 


$7.14  $1.3387 

6.62  1.2412 

5.07  .9506 

(R,  241) 


Foremen  . . . 
Helpers  .... 
Switchtenders 
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Excerpts  from  The  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  and  The  Chicago,  Rock  Island  and 
Gulf  Railway  Company,  Rules  and  Rates  of  Pay  for 
Switchmen,  effective  July  1,  1927:  (R.  241) 

Article  1. 

Rates  of  Pay. 


Rate 

Overtime 

Class 

per  day 

per  hour 

Foremen,  pilots  and  back-up  men 

$7.14 

$1.34 

Helpers 

6.62 

1.24 

Switchtenders 

5.07 

.95 

(R.  242) 

Excerpts  from  schedule  of  Chicago  Great  Western 
Railroad  Company,  governing  the  Employment  of 
Yardmen,  effective  January  20,  1936: 


Article  1. 
Rates  of  Pay. 


Class  Per  day 

Foremen  .  $7.14 

Helpers  .  6.62 

Switchtenders  .  5.07 

(R.  242) 


Excerpts  from  The  Chesapeake  and  Ohio  Railway 
Company,  Schedule  of  Wages  and  General  Regulations 
for  Conductors,  Trainmen  and  Yardmen,  effective  Feb¬ 
ruary  1,  1927:  (R.  242) 
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No.  2. 

Yard  Service. 
Rule  1 — Rates  of  Pay. 


Overtime 

Class  Per  Day  Pro  Rata  Punitive 

Conductors  .  $7.14  $.8950  $1.34 

Brakemen  .  6.62  .8300  1.24 

Switchtenders  .  5.07  .6350  .95 

(R.  244) 


Pertinent  Excerpt  ft  From  Prior  Decisions  of  the 
Board  ( Not  Appearing  in  the  Record ),  of  Which 
Judicial  Notice  Tl’fls  Taken  by  the  Board  and  the 
Court  Below,  and  of  Which  Judicial  Notice  May 
Be  Taken  by  This  Court  on  Appeal  Pursuant  to 
Stipulations  of  Counsel  (R.  S7-90). 

In  Case  R-70,  Monongahela  Railway  Company,  cer¬ 
tification  April  3,  1935,  the  Board  voted  yard  conduc¬ 
tors  (foremen)  as  a  separate  craft. 

In  Case  R-71,  Norfolk  &  Portsmouth  Belt  Line  Rail¬ 
road,  certification  February  9,  1935,  the  Board  voted 
yard  conductors  (foremen)  as  a  separate  craft.  In 
its  decision  in  Case  R-71  the  Board,  among;  other 
things,  said: 

“A  protest  was  filed  with  the  Board  by  the 
Brotherhood  of  Railroad  Trainmen  objecting  to 
a  separate  vote  for  Yard  Conductors  or  Foremen. 
The  Board  after  considering  briefs  presented  by 
the  Brotherhood  of  Railroad  Trainmen  and  the 
Order  of  Railway  Conductors  decided  that  Yard 
Conductors  or  Foremen  are  a  separate  craft  or 
class  of  employees  the  same  as  Engineers  or  Fire¬ 
men  working  with  yard  crews,  and  under  the  law 
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have  a  right  to  select  their  own  representative. 
The  National  Mediation  Board  is  bound  by  law  to 
certify  the  choice  of  a  majority  of  such  a  craft  or 
class  after  an  investigation  shows  that  a  dispute 
as  to  representation  exists  in  such  craft  or  class.” 

In  Case  R-93,  Jacksonville  Terminal  Company,  cer¬ 
tification  May  1,  1935,  the  Board  voted  yard  conduc¬ 
tors  (foremen)  as  a  separate  craft. 

In  Case  R-113,  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway,  certification  September  30,  1935, 
the  Board  voted  yard  conductors  (foremen)  as  a  sep¬ 
arate  craft. 

In  Case  R-134,  Indiana  Harbor  Belt  Railroad  Com¬ 
pany,  certification  July  12,  1935,  the  Board  voted  yard 
conductors  (foremen)  in  a  separate  craft. 

STATUTE  INVOLVED. 

The  statute  involved  on  this  appeal  is  the  Act  of 
Congress  approved  May  20,  192G  (44  Stat.  550-557) 
as  amended  by  the  Act  approved  June  21,  1934  (48 
Stat.  1185),  known  as  the  Railway  Labor  Act  (45  U.  S. 
C.  A.,  Sec.  151). 

The  Railway  Labor  Act  provides  (Section  2) : 

“Third.  Representatives,  for  the  purposes  of 
this  chapter,  shall  be  designated  by  the  respective 
parties  without  interference,  influence,  or  coercion 
by  either  party  over  the  designation  of  representa¬ 
tives  by  the  other;  and  neither  party  shall  in  any 
way  interfere  with,  influence,  or  coerce  the  other 
in  its  choice  of  representatives.  Representatives 
of  employees  for  the  purposes  of  this  chapter  need 
not  be  persons  in  the  employ  of  the  carrier,  and 
no  carrier  shall,  by  interference,  influence  or  coer¬ 
cion  seek  in  any  manner  to  prevent  the  designa¬ 
tion  by  its  employees  as  their  representatives  of 
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those  who  or  which  are  not  employees  of  the  car- 
•  *  « 

rier. 

“Fourth.  Employees  shall  have  the  right  to 
organize  and  bargain  collectively  through  repre¬ 
sentatives  of  their  own  choosing.  The  majority  of 
any  craft  or  class  of  employees  shall  have  the 
right  to  determine  who  shall  be  the  representative 
of  the  craft  or  class  for  the  purposes  of  this 
chapter.  No  carrier,  its  officers  or  agents,  shall 
deny  or  in  any  way  question  the  right  of  its  em¬ 
ployees  to  join,  organize,  or  assist  in  organizing 
the  labor  organization  of  their  choice,  and  it  shall 
be  unlawful  for  any  carrier  to  interfere  in  any 
way  with  the  organization  of  its  employees,  or  to 
use  the  funds  of  the  carrier  in  maintaining  or 
assisting  or  contributing  to  any  labor  organiza¬ 
tion,  labor  representative,  or  other  agency  of  col¬ 
lective  bargaining,  or  in  performing  any  work 
therefor,  or  to  influence  or  coerce  employees  in  an 
effort  to  induce  them  to  join  or  remain  or  not  to 
join  or  remain  members  of  any  labor  organiza¬ 
tion,  or  to  deduct  from  the  wages  of  employees 
any  dues,  fees,  assessments,  or  other  contribu¬ 
tions  payable  to  labor  organizations,  or  to  collect 
or  to  assist  in  the  collection  of  any  such  dues,  fees, 
assessments,  or  other  contributions:  Provided, 
That  nothing  in  this  chapter  shall  be  construed 
to  prohibit  a  carrier  from  permitting  an  employee, 
individually,  or  local  representatives  of  employees 
from  conferring  with  management  during  work¬ 
ing  hours  without  loss  of  time,  or  to  prohibit  a 
carrier  from  furnishing  free  transportation  to  its 
employees  while  engaged  in  the  business  of  a 
labor  organization.” 

“Ninth.  If  any  dispute  shall  arise  among  the 
carrier’s  employees  as  to  who  are  the  representa¬ 
tives  of  such  employees  designated  and  authorized 
in  accordance  with  the  requirements  of  this  chap¬ 
ter,  it  shall  be  the  duty  of  the  Mediation  Board, 
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upon  request  of  either  party  to  the  dispute,  to  in¬ 
vestigate  such  dispute  and  to  certify  to  both  par¬ 
ties,  in  writing,  within  thirty  days  after  the  re¬ 
ceipt  of  the  invocation  of  its  services,  the  name 
or  names  of  the  individuals  or  organizations  that 
have  been  designated  and  authorized  to  represent 
the  employees  involved  in  the  dispute,  and  certify 
the  same  to  the  carrier.  Upon  receipt  of  such 
certification  the  carrier  shall  treat  with  the  repre¬ 
sentative  so  certified  as  the  representative  of  the 
craft  or  class  for  the  purposes  of  this  chapter. 
In  such  an  investigation,  the  Mediation  Board 
shall  be  authorized  to  take  a  secret  ballot  of  the 
employees  involved,  or  to  utilize  any  other  ap¬ 
propriate  method  of  ascertaining  the  names  of 
their  duly  designated  and  authorized  representa¬ 
tives  in  such  manner  as  shall  insure  the  choice  of 
representatives  by  the  employees  without  inter¬ 
ference,  influence,  or  coercion  exercised  by  the 
carrier.  In  the  conduct  of  any  election  for  the 
purposes  herein  indicated  the  Board  shall  desig¬ 
nate  who  may  participate  in  the  election  and 
establish  the  rules  to  govern  the  election  or  may 
appoint  a  committee  of  three  neutral  persons  who 
after  hearing  shall  within  10  days  designate  the 
employees  who  may  participate  in  the  election. 
The  Board  shall  have  access  to  and  have  power  to 
make  copies  of  the  books  and  records  of  the  car¬ 
riers  to  obtain  and  utilize  such  information  as 
may  be  deemed  necessary  by  it  to  carry  out  the 
purposes  and  provisions  of  this  paragraph.” 
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STATEMENT  OF  POINTS  ON  WHICH  APPEL¬ 
LANTS  INTEND  TO  RELY  ON  THIS  APPEAL. 

1.  The  Court  erred  in  adjudging  that  the  complaint 
of  plaintiffs  be  dismissed.  (R.  254) 

2.  The  Court  erred  in  its  findings  of  fact  (Finding 
No.  17)  in  finding  as  a  fact  that  the  findings  made  bv 
the  National  Mediation  Board,  including  the  findings 
and  conclusions  of  said  Board  set  out  in  Finding  of 

1  Fact  No.  16  of  the  Court,  are  supported  both  by  sub¬ 
stantial  evidence  and  by  the  weight  of  the  evidence, 
and  that  they  are  neither  arbitrary  nor  capricious. 
(R.  250-53) 

3.  The  Court  erred  in  its  findings  of  fact  (Finding 
No.  17)  in  finding  as  a  fact  that  the  Finding  of  Fact  No. 
7  made  by  the  National  Mediation  Board  that,  “on  most 
of  the  railroads  of  the  United  States  yardmen  consti- 
tute  another  such  craft  or  class.  It  includes  yard  fore¬ 
men  or  yard  conductors,  yard  brakemen  or  yard  help¬ 
ers,  and  usually  also  switchtenders  ”,  is  supported  both 
by  substantial  evidence  and  by  the  weight  of  the  evi¬ 
dence,  and  that  said  findings  of  said  Board  are  neither 
arbitrary  nor  capricious.  (R.  250-53) 

4.  The  Court  erred  in  its  findings  of  fact  in  failing  to 
find  as  a  fact  that  said  Finding  of  Fact  No.  7  made  by 
the  National  Mediation  Board  is  unsupported  by  sub¬ 
stantial  evidence,  is  contrary  to  the  weight  of  the  evi¬ 
dence,  and  that  said  finding  of  said  Board  is  arbitrary 
and  capricious. 

5.  The  Court  erred  in  its  finding  of  fact  (Finding  No. 
17)  in  finding  as  a  fact  that  Finding  of  Fact  No.  16 
made  by  the  National  Mediation  Board  that,  “the  oc¬ 
cupations  listed  on  the  seniority  rosters  like  the  list  of 


occupations  in  schedules  showing  rates  of  pay,  are  not 
crafts  or  classes  for  the  purpose  of  representation  un¬ 
der  the  Railway  Labor  Act.  *  *  *  The  standing  on  the 
occupational  rosters  merely  indicates  the  priority 
rights  of  the  employees  in  each  occupation  regardless 
of  their  craft  or  class  for  representation  purposes”,  is 
supported  both  by  substantial  evidence  and  by  the 
weight  of  the  evidence,  and  that  said  finding  of  the  said 
Board  is  neither  arbitrary  nor  capricious.  (R.  250-53) 

6.  The  Court  erred  in  its  findings  of  fact  in  failing 
to  find  as  a  fact  that  said  Finding  of  Fact  Xo.  16  made 
by  the  National  Mediation  Board  is  unsupported  by 
substantial  evidence,  is  contrary  to  the  weight  of  the 
evidence,  and  that  said  finding  of  said  Board  is  arbi¬ 
trary  and  capricious. 

7.  The  Court  erred  in  its  findings  of  fact  (Finding 
Xo.  17)  in  finding  as  a  fact  that  the  conclusions  of  the 
National  Mediation  Board,  set  out  in  Finding  of  Fact 
Xo.  16  of  the  Court,  are  supported  both  by  substantial 
evidence  and  by  the  weight  of  the  evidence,  and  are 
neither  arbitrary  nor  capricious.  (R.  250-53) 

8.  The  Court  erred  in  its  findings  of  fact  in  failing 
to  find  as  a  fact  that  the  conclusions  of  the  National 
Mediation  Board,  set  out  in  Finding  of  Fact  Xo.  16  of 
the  Court,  are  unsupported  by  substantial  evidence,  or 
contrary  to  the  weight  of  the  evidence,  and  that  said 
conclusions  of  said  Board  are  arbitrary  and  capricious. 

9.  The  Court  erred  in  its  findings  of  fact  (Finding 
No.  18)  in  finding  as  a  fact  that  the  facts  enumerated 
in  said  Finding  of  Fact  No.  IS  (a  to  g,  inclusive)  of  the 
Court,  taken  together,  indicate  that  yard  helpers  and 
yard  foremen  constitute  part  of  a  single  craft  or  class 
of  yardmen.  (R.  253) 
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10.  The  Court  erred  in  failing  to  find  as  a  fact  that 
upon  the  facts  established  by  the  evidence,  including 
the  facts  enumerated  in  said  Finding  No.  18  (a  to  g, 
inclusive)  of  the  Court,  taken  together,  establish  that 
yard  foremen  (conductors)  constitute  a  single  craft  or 
class  of  yard  foremen  (conductors),  separate  and  dis¬ 
tinct  from  yard  helpers  (brakemen)  and  switchtcnders, 
who  likewise  constitute  a  separate  and  distinct  craft 
or  class  of  yard  brakemen  (helpers). 

11.  The  Court  erre'd  in  its  conclusions  of  law  (Con¬ 
clusion  No.  1),  in  concluding  that  the  finding  of  the  Na- 

i  tional  Mediation  Board  that  yardmen  (yard  foremen, 
helpers  and  switchtenders)  constitute  a  single  craft  or 
class  for  purposes  of  collective  bargaining  under  the 
Railway  Labor  Act,  is  supported  both  by  substantial 
evidence  and  the  weight  of  the  evidence,  and  is  not 
I  arbitrary,  capricious  or  unreasonable. 

12.  The  Court  erred  in  its  conclusions  of  law  in  fail- 
!  ing  to  conclude  that  the  finding  of  the  National  Media¬ 
tion  Board  that  yardmen  (yard  foremen,  helpers  and 
switchtenders)  constitute  a  single  craft  or  class  for 
purposes  of  collective  bargaining  under  the  Railway 
Labor  Act,  is  unsupported  by  substantial  evidence,  is 
contrary  to  the  weight  of  the  evidence,  and  is  arbitrary 
and  capricious. 

13.  The  Court  erred  in  its  conclusions  of  law  (Con- 
!  elusion  No.  2)  in  concluding  that  the  Board’s  certifi¬ 
cate  that  the  Brotherhood  of  Railroad  Trainmen  is  the 

i  duly  designated  representative  of  the  yardmen  on  The 
Pittsburgh  and  Lake  Erie  Railroad  was  valid  and  law¬ 
ful,  and  should  not  be  set  aside. 

14.  The  Court  erred  in  its  conclusions  of  law  in  fail¬ 
ing  to  conclude  that  the  Board’s  certificate  that  the 
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Brotherhood  of  Railroad  Trainmen  is  the  duly  desig¬ 
nated  representative  of  the  yardmen  on  The  Pittsburgh 
and  Lake  Erie  Railroad,  is  unlawful,  illegal  and  null 
and  void,  and  in  failing  to  adjudge  that  said  certificate 
of  said  Board  be  vacated,  annulled  and  set  aside. 

15.  The  Court  erred  in  its  conclusions  of  law  (Con¬ 
clusion  Xo.  3)  in  concluding  that  the  complaint  of  the 
plaintiffs  should  be  dismissed.  (R.  254) 

16.  The  Court  erred  in  failing  to  adjudge  that  the 
election  held  by  the  National  Mediation  Board  involv¬ 
ing  yard  conductors  (foremen),  yard  brakemen  (help¬ 
ers)  and  switch  tenders,  employees  of  The  Pittsburgh 
and  Lake  Erie  Railroad,  pursuant  to  the  notice  given 
by  said  Board  on  November  S,  1938,  promulgating  and 
establishing  rules  to  govern  the  said  election,  purport¬ 
ing  to  be  held  under  the  Railway  Labor  Act  as 
amended,  and  designating  the  employees  in  the  craft  of 
yard  conductors  (foremen),  the  craft  of  yard  brake- 
men  (helpers)  and  switchtenders,  as  eligible  to  vote  in 
one  group,  craft  or  class  for  representative  of  the  said 
several  crafts  or  classes,  designated  by  said  Board  as 
yardmen  (foremen,  helpers  and  switchtenders),  is  un¬ 
lawful,  illegal  and  null  and  void,  and  in  violation  of  the 
rights  of  the  plaintiffs  and  each  of  them,  under  the 
Railway  Labor  Act,  and  that  said  election  be  vacated, 
annulled  and  set  aside. 
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SUMMARY  OF  ARGUMENT. 


I. 

The  Court  below  erred  in  dismissing  the  complaint  of 
appellants  because  (a)  the  findings  and  conclusions  of 
the  National  Mediation  Board  are  unsupported  by 
substantial  evidence;  on  the  contrary,  (b)  are  arbi¬ 
trary  and  capricious,  since  (c)  the  evidence,  oral  and 
documentary,  before  said  Board  establishes  that  yard 
conductors  (foremen)  on  the  P.  &  L.  E.  constitute,  and 
for  many  years  have  been  classified  as,  a  separate  and 
distinct  craft  or  class,  independently  of  the  craft  or 
class  of  yard  brakemen  (helpers)  and  switchtenders  in 
yard  service. 

(Under  this  heading  of  the  argument  we  will  dis¬ 
cuss  points  1,  11, 12,  13,  14, 15  and  16.) 
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The  Court  erred  in  making  findings  of  fact  (Find¬ 
ing  of  Fact  No.  17)  (R.  252-53)  in  finding  that  the 
findings  made  by  National  Mediation  Board,  including 
Finding  of  Fact  No.  7  (R.  250-51)  and  Finding  of  Fact 
No.  16  (R.  251-52)  made  by  said  Board,  are  supported 
both  by  substantial  evidence  and  by  the  weight  of  the 
evidence,  and  that  they  are  neither  arbitrary  nor 
capricious.  Said  findings  of  fact  made  by  said  Board 
include  the  following: 

“Finding  of  Fact  No.  7: 

“On  most  of  the  railroads  of  the  United  States 
yardmen  constitute  another  such  craft  or  class. 
It  includes  yard  foremen  or  yard  conductors,  yard 
brakemen  or  yard  helpers,  and  usually  also  switch- 
tenders.”  (R.  250-51) 
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“Finding  of  Fact  No.  16: 

“The  occupations  listed  on  the  seniority  rosters 
like  the  list  of  occupations  in  schedules  showing 
rates  of  pay,  are  not  crafts  or  classes  for  the  pur¬ 
pose  of  representation  under  the  Railway  Labor 
Act.  *  *  *  The  standing  on  the  occupational  rosters 
merely  indicate  the  priority  rights  of  the  em¬ 
ployees  in  each  occupation  regardless  of  their 
craft  or  class  for  representation  purposes”.  (R. 
251) 

The  said  finding  of  facts  by  the  Court  below,  and 
the  findings  of  fact  made  by  the  Board,  are  erroneous 
for  the  reason  that  the  evidence  in  the  record  estab¬ 
lishes: 

(a)  That  by  custom  and  practice  established  over  a 
period  of  many  years  the  yard  conductors  (foremen) 
have  been  classified  as  a  separate  and  distinct  craft 
or  class,  independently  of  the  craft  or  class  of  yard 
brakemen  (helpers)  and  the  craft  or  class  of  switch- 
tenders,  in  yard  service. 

(b)  The  classifications  listed  on  the  seniority  rosters 
and  the  classifications  listed  on  the  schedules  are  classi¬ 
fications  of  crafts  for  purposes  of  representation  under 
the  Railway  Labor  Act,  and  are  not  merely  occupa¬ 
tional  classifications  indicating  seniority  rights  of  em¬ 
ployees  in  each  occupation  regardless  of  their  craft  or 
class  for  representation  purposes. 

(Under  this  heading  of  the  argument  we  will  discuss 
points  2,  3,  4,  5,  6,  7  and  8.) 
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m. 

The  evidence  in  the  record  respecting  (a)  the  dis¬ 
tinguishing  characteristics  between  the  craft  of  yard 
conductors  (foremen),  and  the  craft  of  yard  brakemen 
(helpers),  and  (b)  the  conflict  of  interest  between  the 
craft  of  yard  conductors  (foremen),  and  the  craft  of 
yard  brakemen  (helpers)  indisputably  supports  the  ar¬ 
gument  of  appellants  that  these  crafts  are  separate  and 
distinct,  and  presents  convincing  reasons  why  such 
crafts  should  be  classified  separately  for  representation 
under  the  Railway  Labor  Act. 

Yard  conductors  (foremen)  should  not  arbitrarily  be 
classified  in  the  so-called  craft  of  “yardmen”  with 
yard  brakemen  (helpers)  and  switchtenders,  despite 
evidence  establishing  that  (a)  the  work  of  the  yard 
conductors  (foremen)  is  essentially  different  from  the 
work  of  the  other  employees  in  yard  service;  (b)  the 
problems  of  yard  conductors  (foremen)  are  essentially 
different  from  those  of  the  other  employees  in  yard  ser¬ 
vice  and  (c)  there  is  no  community  of  interest  but,  on 
the  contrary,  a  conflict  of  interest,  between  the  yard 
conductors  (foremen)  and  the  other  employees  in  yard 
service. 
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ARGUMENT. 

I. 

The  Court  below  erred  in  dismissing  the  complaint 
of  appellants  because  (a)  the  findings  and  conclusions 
of  the  National  Mediation  Board  are  unsupported  by 
substantial  evidence;  on  the  contrary,  (b)  are  arbi¬ 
trary  and  capricious,  since  (c)  the  evidence,  oral  and 
documentary,  before  said  Board  establishes  that  yard 
conductors  (foremen)  on  the  P.  &  L.  E.  constitute, 
and  for  many  years  have  been  classified  as,  a  separate 
and  distinct  craft  or  class,  independently  of  the’  craft 
or  class  of  yard  brakemen  (helpers)  and  switchtenders 
in  yard  service. 

(Under  this  heading  of  the  argument  we  will  discuss 
points  1,  11,  12,  13,  14,  15  and  16.) 

As  we  have  already  pointed  out  in  an  earlier  part  of 
this  brief,  the  questions  presented  on  this  appeal  arise 
under  the  Act  of  Congress  approved  May  20,  1926, 
(44  Stat.  550-557)  as  amended  by  the  Act  approved 
June  21, 1934,  (48  Stat.  1185)  (45  U.  S.  C.  A.,  Sec.  151, 
et  seq.)  generally  known  as  the  Railway  Labor  Act. 

The  controlling  provisions  of  the  Act  are  Section  2 
(third),  (fourth)  and  (ninth). 

In  short,  these  sections  of  the  Act  provide  that  rep¬ 
resentatives  shall  be  designated  by  the  majority  of  each 
craft  or  class  of  employees  without  interference,  influ¬ 
ence  or  coercion,  and  in  case  any  dispute  shall  arise  as 
to  representation  of  the  craft  or  class  the  procedure 
which  shall  be  followed  is  that  prescribed  by  Section  2 
(ninth)  of  the  Act. 

It  is  obvious  from  a  mere  reading  of  the  Railway 
Labor  Act  that  the  craft  is  the  unit  in  all  questions  in¬ 
volving  the  designation  of  a  representative.  It  is  like- 
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wise  true  that  membership  in  a  labor  organization  has 
ho  bearing  on  any  determination  to  be  made  under  the 
Act.  It  is  the  craft  or  class  which  is  the  determining 
factor.  The  primary  purpose  of  the  Act  is  for  the 
protection  of  the  craft  in  the  selection  of  the  repre¬ 
sentative  for  collective  bargaining. 

The  Railway  Labor  Act  did  not  define  the  “craft  or 
class",  nor  did  the  Congress  delegate  to  the  Board  the 
power  to  define  the  “craft  or  class”.  The  clear  intent 
of  the  Act  was  to  leave  the  employees  free  to  deter¬ 
mine  their  own  separate  crafts  or  classes. 

In  the  case  of  Brotherhood  of  Bailroad  Trainmen, 
et  al.  v.  National  Mediation  Board,  et  al.,  88  Fed.  (2d) 
757;  66  App.  D.  C.  375.  This  Court  said  (p.  759-60) : 

“It  is  not  going  too  far  to  sav  that  the  basic 
and  underlying  purpose  of  the  Act  was  to  insure 
representation  in  accordance  with  established  cus¬ 
tom  to  those  employees  whose  interests  are  in¬ 
volved.  But  the  Act  leaves  uncertain  the  precise 
or  exact  meaning  of  the  words  ‘class  or  craft’,  and 
we  think  obvious] v  for  the  reason  that  it  was  in- 
tended  by  Congress  to  adopt  the  designation  of 
class  or  craft  as  determined  bv  the  then  current 
working  agreement  between  the  railroad  and  par¬ 
ticular  groups  or  classes  of  its  employees.” 

Again,  the  Court  (p.  760)  said: 

“In  the  light  of  this  provision — and  of  the  gen¬ 
eral  scheme  of  the  Act  as  a  whole — we  think  it  is 
obvious  that  how  classes  are  to  be  formed  and  who 
shall  compose  them  are  matters  left  to  the  em¬ 
ployees  themselves;  and  so  we  think  that  by  refer¬ 
ence  to  the  terms  of  the  working  agreement  which 
the  employees  have  made,  is  to  be  found  at  least 
some  evidence  of  who  are  members  of  the  craft  or 
class  covered  by  that  agreement.” 
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At  a  later  point  the  Court  said  (p.  761) : 

“But,  as  we  have  seen,  the  intent  of  Congress, 
in  leaving:  undefined  by  the  Act  the  personnel  of 
the  class  authorized  to  choose  a  representative, 
was  to  adopt  and  confirm  the  grouping;  as  it  then 
was  recognized  and  established  by  mutual  agree¬ 
ment  of  employee  and  carrier.” 

In  Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Employees ,  et 
al.  v.  Sash rille,  (\  &  St.  L.  Ry.  Co.,  94  F.  (2d)  97 
(CCA.  6th  Cir.,  1937),  Simons,  Circuit  Judge  said  (p. 
99): 

“As  indicated  in  the  companion  case,  supra, 
(93  F.  2d  340)  it  is  apparent  from  a  careful  read¬ 
ing*  of  the  Railway  Labor  Act  that  the  intent  of 
the  Congress  was  to  preserve  existing  crafts  and 
classes  of  employees  as  units  for  collective  bar¬ 
gaining  with  employers.  This  constituted  in  part 
at  least  the  rationale  of  our  decision.’ 

After  stating  the  contention  of  the  parties,  the  Court 
said  (p.  99) : 

“It  mav  be  deduced  from  this  that  there  is  no 
contention  that  the  Board  mav  of  its  own  motion 
establish  crafts  or  classes  by  arbitrary  rulings  as 
to  grouping,  or  that  the  Board  is  authorized  by 
the  statute  to  ignore  historical  development,  the 
wishes  of  the  employees,  or  other  factors  material 
to  a  determination  of  the  existence  and  scope  of 
existing  craft  or  class  groups.  It  is  urged,  how¬ 
ever,  that  where  there  has  been  a  general  finding 
in  respect  to  craft  or  class  limits,  such  finding  is 
conclusive  upon  the  court  when  any  one  of  the  rel¬ 
evant  factors  lias  been  given  weight  in  reaching 
decision,  and  this  even  though  there  is  no  indica¬ 
tion  by  findings  or  otherwise  that  other  factors 
have  been  at  all  considered. 
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“The  question  as  to  the  existence  of  a  distinct 
i  class  or  craft  is,  of  course,  one  of  fact,  and 
courts  are  reluctant,  even  where  not  precluded  by 
statute,  to  disturb  administrative  decision  there¬ 
on,  but  a  conclusion  that  a  craft  does  or  does  not 
exist  is  but  the  finding  of  an  ultimate  fact,  and 
whether  or  not  it  is  based  upon  substantial  evi¬ 
dence  can  be  determined  only  if  the  evidentiary 
facts  giving  rise  to  it  may  be  examined,  and  the 
conclusion  must  then  be  sustained  only  if  such  evi¬ 
dentiary  facts  support  it.  The  question  as  to  the 
existence  of  substantial  supporting  evidence  be¬ 
comes  one  of  law.” 

We  invite  the  attention  of  the  Court  particularly  to 
that  portion  of  Sec.  2  (ninth)  of  the  Railway  Labor 
Act,  which  reads: 

“In  the  conduct  of  any  election  for  the  purposes 
herein  indicated  the  Board  shall  designate  who 
may  participate  in  the  election  and  establish  the 
rules  to  govern  the  election.” 

i  The  “purposes  herein  indicated”  mean  the  purposes 
stated  in  Section  2  (Fourth)  of  the  Act,  which  pro¬ 
vides  : 

“The  majority  of  any  craft  or  class  of  em¬ 
ployees  shall  have  the  right  to  determine  who 
shall  be  the  representative  of  the  craft  or  class 
for  the  purposes  of  this  Act”. 

The  phrase  “any  craft  or  class”  in  Section  2  (Fourth) 
means  one  craft  or  class.  Reading  Section  2  (Fourth) 
and  2  (Ninth)  together,  the  language,  “the  purposes 
herein  indicated”,  in  Section  2  (Ninth)  is  intended  to 
give  to  the  majority  of  “any  craft  or  class”,  that  is,  one 
craft  or  class,  the  right  to  select  their  representative, 
as  provided  by  Section  2  (Fourth)  of  the  Act. 
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Appellants  maintain  that  any  finding  or  order  of  the 
Board  which  directly  or  indirectly  deprives  the  craft 
of  yard  conductors  (foremen),  as  a  separate  and  dis¬ 
tinct  craft  or  class,  of  the  right  to  determine  who  shall 
he  their  representative  for  collective  bargaining  pur¬ 
poses,  would  he  a  direct  violation  not  only  of  the  letter, 
but  of  the  spirit,  of  the  Kailway  Labor  Act. 

Under  the  Railway  Labor  Act  the  Board  is  without 
power  or  authority  to  take  away  from  the  craft  or 
class  of  yard  conductors  (foremen)  the  right  to  select 
their  own  representatives  as  provided  in  the  act.  More¬ 
over,  the  Board  is  without  power  or  authority  to  re¬ 
fuse  to  recognize  the  employees  in  the  craft  or  class’ 
of  yard  conductors  (foremen)  as  a  separate  and  dis¬ 
tinct  craft  from  the  craft  of  yard  brakemen  (helpers), 
and  the  craft  of  switchtenders. 

The  Board  is  not  empowered  to  combine  these  three 
separate  and  distinct  crafts  into  one  craft  for  the  selec¬ 
tion  of  representatives.  It  therefore  results  that  the 
Board  is  wholly  without  power  or  authority  to  com¬ 
bine  the  separate  and  distinct  craft  or  class  of  yard 
conductors  with  any  other  craft  engaged  in  yard  ser¬ 
vice. 

In  this  case  the  Board  refused  to  order  an  election 
in  which  the  craft  of  yard  conductors  (foremen)  would 
be  eligible  to  vote  separately  from  all  other  crafts  in 
yard  service.  It  is  the  position  of  appellants  that  in 

establishing  the  eligibility  list  of  voters  for  the  choice 
of  representative  of  the  craft  of  yard  conductors  (fore¬ 
men),  such  eligibility  lists  should  be  confined  to,  and 
include  only,  yard  conductors  (foremen).  Any  other 
basis  for  determination  of  eligibility  to  vote  in  the  craft 
of  yard  conductors  for  the  choice  of  representative  un¬ 
der  the  provisions  of  the  Railway  Labor  Act  would 
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!  clearly  be  beyond  the  power  and  authority  of 
the  Board,  and  contrary  to  the  intent  and  purpose  of 
the  Act. 

It  is  tin*  contention  of  appellants  that  under  the 
Railway  Labor  Act  the  Board  is  net  clothed  with  power 
or  authority  to  reclassify  the  craft  of  yard  conductors 
(foremen)  with  the  craft  of  yard  brakemen  (helpers) 
and  the  craft  of  switchtenders,  designated  by  the 
Board  as  the  so-called  craft  of  “yardmen”,  for  the  pur¬ 
pose  of  choosing  a  representative  for  the  craft  of  yard 
conductors  under  the  provisions  of  the  Railway  Labor 
Act. 

!  AYc  repeat,  the  craft  of  yard  conductors  (foremen) 
is  a  separate  and  distinct  craft,  and  the  members  of 
that  craft  are  entitled  to  select  their  representatives  in¬ 
dependently  of  the  craft  of  yard  brakemen  (helpers) 
and  the  craft  of  switchtenders. 

In  yard  service,  as  in  road  service,  the  yard  con¬ 
ductor  (foreman)  acts  in  a  supervisory  capacity.  He 
is  in  charge  of  the  operations  of  the  crew  and  directs 
the  work  of  the  yard  brakemen  (helpers)  and  the 
switchtenders.  The  yard  conductor’s  position  is  su¬ 
perior  to  that  of  yard  brakemen  and  switchtenders. 
He  is  not  only  responsible  for  his  own  actions,  but  is 
i  held  responsible  for  the  actions  of  the  yard  brakemen 
(R.  162).  The  yard  conductor  is  responsible  for  car¬ 
rying  out  the  rules  of  the  carrier,  and  the  yard  brake- 
man  is  subject  to  the  orders  of  the  yard  conductor  (R. 
161). 

,  In  yard  service  the  work  generally  consists  of  mak¬ 
ing  up  and  breaking  up  freight  and  passenger  trains, 
storing  freight  and  passenger  cars,  switching  cars,  de¬ 
livering  and  interchanging  with  connecting  railroads 
within  the  switching  limits. 
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(a)  Who  performs  yard  work. 

Yard  work,  no  matter  how  classed  or  named,  is  gen¬ 
erally  performed  by  yard  conductors  (foremen),  yard 
brakemen  (helpers)  and  switchtenders. 

(b)  Make-up  of  yard  crew. 

The  yard  crew  is  usually  made  up  of  one  engineer, 
one  fireman,  one  yard  conductor  (foreman)  and  two  or 
more  yard  brakemen  (helpers). 

(c)  Duties  of  yard  conductors  (foremen)  and  duties 
of  yard  brakemen  (helpers). 

The  yard  conductor  (foreman)  has  charge  of  the 
entire  crew.  He  conducts,  directs  and  supervises  the 
work  of  the  crew,  and  assists  them  in  the  performance 
of  the  work.  The  engineer,  fireman  and  yard  brake- 
men  (helpers)  perform  the  work  as  directed  by  the 
yard  conductor  (foreman). 

(d)  Duties  of  switchtenders. 

Switchtenders  usually  open  and  close  switches  for 
trains  arriving  at  and  departing  from  the  terminal, 
and  do  this  work  for  all  yard  crews  when  making 
switching  movements  in  the  vicinity  where  the  switch- 
tender  is  stationed.  Switchtenders  are  not  assigned 
as  a  part  of  any  yard  crew. 

(e)  Rates  applicable  to  yard  work. 

Yard  rules  and  yard  rates  apply  to  employees  per¬ 
forming  vard  service.  There  is  a  differential  between 
the  rate  of  pay  of  the  craft  of  yard  conductors  (fore¬ 
men)  and  the  rate  of  pay  for  the  craft  of  yard  brake- 
men  (helpers).  On  the  P.  &  L.  E.  the  regular  and 
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extra  employees  performing  the  work  of  yard  conduc¬ 
tors  (foremen)  are  paid  $7.62  per  day,  which  is  the 
rate  applicable  to  that  craft.  The  regular  and  extra 
employees  performing  the  work  of  yard  brakemen 
(helpers)  are  paid  $7.06  per  day,  the  rate  applicable 
to  the  class  of  yard  brakemen  (helpers).  (B.  of  R.  T. 
Ex.  10);  (R.  134),  and  (R.  194.) 

In  yard  service  each  craft  or  class  is  classified  and 
listed  separately  from  each  other  craft  or  class  in  that 
service.  The  yard  conductors  (foremen)  are  classified 
as  one  craft  or  class.  Yard  brakemen  (helpers)  are 
classified  as  a  separate  and  distinct  craft  or  class. 
Switchtenders  are  classified  as  another  separate  and 
distinct  craft  or  class. 

Appellants  maintain  that  there  is  no  evidence  in 
this  record  to  justify  a  finding  that  the  men  employed 
in  yard  service,  and  classified  in  the  craft  or  class 
of  yard  conductors  (foremen),  the  men  employed  and 
classified  in  the  craft  or  class  of  yard  brakemen 
(helpers),  and  the  men  employed  and  classified  in  the 
craft  or  class  of  switchtenders  in  yard  service,  are  en¬ 
gaged  in  the  same  craft  or  class  designated  by  the 
Board  as  the  so-called  craft  or  class  of  “yardmen”. 

Xor  is  there  any  evidence  in  this  record  to  justify  a 
finding  that  yard  conductors  (foremen)  were  ever  con¬ 
sidered  as  being  engaged  in  the  same  craft  or  class  as 
yard  brakemen  (helpers),  or  the  craft  or  class  of 
switchtenders.  Moreover,  there  is  no  evidence  in  this 
record  to  justify  a  finding  that  the  work  of  the  yard 
conductors  (foremen)  and  the  work  of  yard  brakemen 
(helpers),  or  the  work  of  switchtenders  is  the  same. 
Nor  is  there  any  evidence  even  tending  to  establish 
that  the  responsibilities  of  the  craft  of  yard  conduc¬ 
tors  (foremen)  are  the  same  as  those  of  yard  brake- 
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men  (helpers).  On  the  contrary,  the  evidence  estab¬ 
lishes  that  yard  conductors  (foremen)  have  different 
duties,  and  greater  responsibilities  than  yard  brake- 
men  (helpers).  It  is  clearly  established  by  the  evi¬ 
dence  in  the  record,  both  oral  and  documentary,  that 
there  is  a  well  defined  differential  between  the  rates  of 
pay  of  the  class  of  yard  conductors  (foremen),  and  the 
rate  of  pay  of  the  craft  of  yard  brakemen  (helpers), 
and  switchtenders.  In  short,  all  of  the  evidence  estab¬ 
lishes  that  these  several  crafts  or  classes  are  separate 
and  distinct,  and  for  manv  vears  this  has  been  clearlv 
recognized  by  established  practice  and  custom  on  the 
P.  &  L.  E.  which  will  be  shown  in  a  later  part  of  this 
brief. 

In  yard  service,  employees  handle  anywhere  from 
one  to  one  hundred  cars.  It  is  true  that  when  long 
cuts  of  cars  are  handled  the  yard  employees  are  not  in 
close  communication  or  proximity  to  each  other.  How¬ 
ever,  in  such  cases  they  are  required  to  use  the  signals 
prescribed  by  the  book  of  rules  of  the  company,  to¬ 
gether  with  such  other  signals  as  the  men  themselves 
may  adopt  in  the  performance  of  their  work  which  are 
not  contrary  to  the  rules  of  the  carrier.  The  men  en¬ 
gaged  in  working  in  yard  service  are  familiar  with  the 
work  and  the  responsibilities  and  wages  of  the  em¬ 
ployees  in  each  of  these  separate  crafts  or  classes. 

As  we  have  already  pointed  out,  the  rate  of  pay  is 
not  the  same  for  each  craft  or  class.  Because  of  the 
greater  responsibilities  resting  upon  yard  conductors 
(foremen),  some  employees  seek  to  avoid  the  work  of 
yard  conductors  (foremen),  and  the  increased  duties 
and  responsibilities  in  that  class  of  work,  and  by  pref¬ 
erence  work  in  the  class  or  craft  of  brakemen  (helpers) 
in  the  exercise  of  their  seniority  rights  when  permitted 
by  the  rules  and  regulations  in  effect. 
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Tn  this  case  the  appellee,  B.  of  R.  T.,  seeks  to  have 
the  three  separate  and  distinct  crafts  or  classes  of  yard 
conductors  (foremen),  yard  brakemen  (helpers)  and 
switchtenders,  combined  in  one  craft  or  class,  in  order 
that  the  members  of  the  craft  or  class  of  yard  brake- 
men  (helpers),  and  the  craft  or  class  of  switchtenders 
may  have  a  voice  in  the  selection  of  the  representative 
of  the  craft  or  class  of  yard  conductors  (foremen).  If 
t lie  judgment  of  the  Court  below  is  affirmed,  and  the 
several  crafts  or  classes  are  combined  for  voting  pur¬ 
poses,  pursuant  to  the  decision  of  the  Board,  it  will  re¬ 
sult  that  the  craft  or  class  of  the  yard  conductors  (fore¬ 
men)  will  be  denied  their  right  to  choose  their  rep¬ 
resentative  as  provided  by  Section  2  (Fourth)  of  the 
Railway  Labor  Act.  It  would  be  inequitable  and  un¬ 
just  to  yard  conductors  (foremen)  to  permit  yard 
brakemen  (helpers),  and  switchtenders  to  have  a  voice 
in  the  selection  of  the  representative  of  yard  conduc¬ 
tors.  Yard  brakemen  (helpers)  outnumber  the  yard 
conductors  (foremen)  at  least  two  or  three  to  one,  and 
it  requires  no  imagination  to  visualize  the  result  if 
these  crafts  or  classes  are  combined  for  voting  pur¬ 
poses. 

Such  grouping  of  the  separate  and  distinct  crafts  or 
classes  for  the  purpose  of  voting  for  the  selection  of  a 
representative  of  the  craft  or  class  of  yard  conductors 
(foremen)  will  destroy  the  right  of  that  craft  or  class 
to  choose  their  own  representative  under  the  provi¬ 
sions  of  Section  2  (Fourth)  of  the  Railway  Labor  Act, 
and  thereby  defeat  the  purpose  of  the  Act. 

In  voting  each  separate  and  distinct  craft  or  class 
separately,  each  craft  or  class  is  thereby  accorded  the 
right  of  choosing  its  own  representative.  AYe  main¬ 
tain  that  in  any  election  ordered  for  the  choice  of  rep- 
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resen  tat  ive  of  tlie  craft  of  yard  conductors  (foremen) 
the  members  of  that  craft  alone  should  be  permitted  to 
vote  separately  from  all  other  crafts. 

Throughout  the  Railway  Labor  Act  the  craft  is  rec¬ 
ognized  as  the  unit.  As  has  already  been  stated,  the 
Railway  Labor  Act  does  not  define  the  craft  or  class. 
The  Congress  has  not  delegated  to  the  Board  power  or 
authority  to  reclassify  employees  in  one  craft  or  an¬ 
other.  As  has  already  been  pointed  out,  this  Court  in 
the  case  of  Brotherhood  of  Railroad  Trainmen,  et  al. 
v.  National  Mediation  Board ,  et  at.  supra,  held  that 
the  Board  must  accept  the  classification  of  the  craft 
as  established  by  the  employees.  The  employees  have 
the  sole  right  to  determine  the  craft  or  class. 

Prior  to  the  enactment  of  the  June  21,  1934-  amend¬ 
ment  to  the  Railway  Labor  Act  there  was  no  provision 
of  law  providing  for  a  vote  for  the  selection  of  repre¬ 
sentative,  and  the  employees  were  free  to  select  their 
representatives  in  accordance  with  their  establishment 
of  the  crafts  or  classes. 

The  evidence  in  this  record  indisputably  proves  that 
by  long-established  custom  and  practice  on  the  P.  & 
L.  E.,  yard  conductors  (foremen)  have  been  recognized 
as  a  separate  and  distinct  craft  as  determined  by  the 
employees.  The  record  is  replete  with  evidence  that 
refutes  the  findings  of  fact  and  conclusions  of  law  of 
the  Court  below  that  the  findings  and  conclusions  of 
the  Board  are  supported  by  substantial  evidence. 

The  following  pertinent  portions  of  the  testimony, 
and  excerpts  from  documents,  irrefutably  establish 
that  the  craft  or  class  of  yard  conductors  (foremen) 
constitute  a  separate  and  distinct  craft  or  class  on  the 
P.  &  L.  E.,  and  have  been  so  recognized  for  many  years. 
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On  the  P.  &  L.  E.  there  is  only  one-half  mile  of  the 
railroad  that  is  outside  of  the  yard  limits,  and  the  total 
mileage  of  the  railroad  is  approximately  225  miles. 
Because  of  this  condition  the  men  in  yard  service  really 
have  rights  which  practically  cover  the  whole  railroad 
(R.  146). 

There  is  no  difference  between  units  of  the  yard 
crew  and  road  crew  on  the  P.  &  L.  E.,  due  to  the  fact 
that  the  road  crew  is  nothing  more  or  less  than  a  trav¬ 
eling  yard  engine  crew.  They  have  practically  the 
same  work  to  do  when  they  go  to  a  yard  (R.  205). 

The  agreements  between  the  carrier  and  the  repre¬ 
sentative  of  the  employees  covering  the  rules,  rates  of 
pay  and  working  conditions  of  the  employees  are  gen¬ 
erally  known  in  railroad  parlance  as  “schedules.” 

Tin*  schedule  effective  January  12.  1928,  contains  the 
following: 

“Article  16.  Effective  Friday,  May  7,  1920,  at  12:00 
o'clock  noon,  all  yard,  all  freight,  and  all  passenger 
service  will  be  combined  into  one  seniority  pool  for 
foremen,  helpers,  conductors,  baggagemen  and  brake- 
men”  (R.  91-92). 

( >n  the  P.  oc  E.  E.,  all  conductors  and  brakemen,  both 
in  road  and  yard  service,  are  on  the  combined  roster 
which  became  effective  May  7,  1920,  and  has  been  in 
effect  ever  since  (R.  1<>2).  All  schedules  on  the  P.  & 
L.  E.  recognized  yard  conductors  (foremen),  as  being 
iD  a  separate  and  distinct  craft  from  yard  brakemen 
(helpers)  and  from  switchtenders. 

For  example,  schedule  entitled  “Rules  and  Rates  of 
Pay  for  Conductors,  Trainmen  and  Yardmen  employed 
on  the  Pittsburgh  &  Lake  Erie  Railroad  and  Lake  Erie 
&  Eastern  Railroad”,  taking  effect  January  12,  1928, 
contains  numerous  provisions  classifying  yard  con- 
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ductors  (foremen)  as  a  separate  craft  from  other  em¬ 
ployees,  among  which  are  the  following  (R.  93-100) : 

"Article  10 — General  Rules. 

“Definition  of  word  ‘Trainmen’. 

“The  word  ‘Trainmen*  used  herein  applies  to 
conductors,  ticket  collectors,  flagmen,  hrakemen, 
train  baggage  masters,  yard  foremen,  yard  help¬ 
ers,  and  switch  tenders.”  (R.  97) 

“  Article  -14 — Promotions. 

“(a)  A  trainman  will  be  considered  in  line  for 
promotion  according  to  the  time  of  continuous 
service,  merit,  competency  and  capacity  for  in¬ 
creased  responsibility.  *  *  *  The  limit  of  promo¬ 
tion  will  be  confined  to  eonductorship  as  far  as 
seniority  is  concerned.  *  *  * 

“  (j)  When  a  trainman  passes  an  examination 
for  promotion  to  eonductorship  he  will  receive  a 
certificate  giving  the  date  of  such  examinations 
and  his  promotion  will  date  from  that  time.  This 
certificate  will  be  signed  bv  the  Superintendent.*’ 
(R.  99) 


“ Article  4A — Yard  Service. 


Rate 

Overtime 

(All  Yards) 

Hourly 

Class 

per  day 

Rate 

Foremen  . . 

.  $7.14 

$1.34 

Helpers  . 

.  6.62 

1.24 

Switchtenders  . . . 

■  o*0  / 

.95” 

(R.  100) 

The  schedule  effective  August  17,  1920  (R.  134-138) 
contains  similar  provisions.  This  is  likewise  true  of 
schedule  effective  February  16,  1924  (R.  128;  R.  134). 
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Supplemental  agreement  effective  February  1,  1933, 
modifving  the  schedule  effective  Januarv  12,  1928,  Ar- 
tides  35  and  37  (R.  100-101)  clearly  recognizes  the 
distinction  of  t he  craft  of  yard  conductor  (foreman) 
from  other  crafts  in  yards. 

The  combined  roster  of  the  P.  &  L.  E.  issued  June  1, 

:  1931,  classifies  yard  foremen  separate  and  distinct 
from  other  yard  employees.  (R.  92-93.) 

This  is  likewise  true  of  Combined  Roster  of  P.  & 
'L.  K.  issued  January  15,  1937.  (R.  93) 

Since  Mav  7,  1920,  a  man  is  hired  on  the  P.  &  L.  E. 

•  f 

as  a  brakeman  and  promoted  to: 

(a)  Yard  foreman  and  road  flagman  at  the  same 
time. 

(b)  Next  to  road  conductor  and  later  to  passenger 
conductor.  After  a  brakeman  is  in  the  service  one 
ivear  he  takes  an  examination  for  road  flagman  and 

for  yard  conductor — two  examinations  in  one. 

Tin*  next  step  is  that  after  he  is  in  the  service  one 
more  year  he  is  called  in  and  promoted  or  given  an 
examination  for  promotion  as  a  qualified  road  con¬ 
duct  or. 

The  next  step  in  promotion  is  to  that  of  conductor 
in  the  passenger  service.  (R.  141) 

Prior  to  1920  the  line  of  promotion  in  yard  service 
was  from  yard  brakeman  or  helper,  to  yard  foreman 
or  conductor.  A  man  in  yard  service  then  had  no  road 
rights.  Since  May  7,  1920,  there  is  no  distinction  be¬ 
tween  a  yard  brakeman  and  a  road  brakeman  on  the 
P.  &  L.  E.  (R.  142) 

i  Bulletins  are  posted  by  the  carrier  known  as  “ad¬ 
vertisements”,  advertising  jobs  which  may  be  bid  in  by 
the  employees  in  their  respective  crafts  in  accordance 
with  their  seniority.  In  the  road  service  the  jobs  ad- 
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vertised  are  for  positions  of  conductors,  brakemen  and 
flagmen.  In  the  yard  service  the  jobs  advertised  are 
for  positions  of  yard  conductors  (foremen)  or  yard 
brakemen  (helpers).  (R.  140) 

B.  of  R.  T.  Exhibit  Xo.  24  shows  the  number  of  jobs 
advertised  for  road  and  vard  service  between  Febru- 
ary  23  and  March  30,  1037).  during  which  time  approxi¬ 
mately  S00  were  employed  in  train  and  yard  service 
on  the  P.  &  L.  E.  (R.  102-103) 

A  compilation  prepared  under  the  direction  of  wit¬ 
ness  Herring  from  the  advertisements  posted  by  the 
carrier  (R.  148-149)  shows  that  all  advertisements  for 
jobs  in  the  yard  were  for  yard  conductors  (foremen) 
and  yard  brakemen  (helpers),  and  no  jobs  were  adver¬ 
tised  for  any  so-called  craft  of  “yardmen”. 

In  an  election  held  by  the  Board  in  February,  1935, 
in  Case  R-73,  the  yard  conductors  (foremen)  were 
classified  by  the  Board  as  a  separate  and  distinct  craft 
of  yard  conductors  (foremen)  (R.  35).  Xo  certificate 
was  issued  by  tlu*  Board  for  representation  of  yard 
conductors  (foremen)  because  the  Board  held  that 
neither  participant  had  obtained  a  majority  of  the 
votes  of  those  declared  eligible  to  vote  in  the  election. 

In  an  election  held  by  the  Board  in  September,  1935, 
the  Board  again  classified  the  yard  conductors  (fore¬ 
men)  as  a  separate  and  distinct  craft  or  class.  As  a 
result  of  said  election  the  Board  issued  certificate 
dated  September  28,  1935,  in  Case  Xo.  R-114,  certifying 
the  O.  R.  C.  as  the  representative  of  yard  conductors 
(foremen).  (R.  10,  122) 

While  the  O.  R.  (\,  as  the  representative  of  the  craft 
of  road  conductors  in  Case  Xo.  R-73,  and  as  represen¬ 
tative  of  the  yard  conductors  (foremen)  in  Case  Xo. 
R-114,  was  engaged  in  negotiating  with  the  carrier  for 


98 


a  separate  schedule,  R.  A.  Faulkner,  General  Chair¬ 
man  of  B.  of  R.  T.,  wrote  M.  A.  Smith,  General  Man¬ 
ager  of  P.  L.  E.,  a  letter  dated  January  27,  1936. 
This  letter  in  part  states  (R.  123-124): 

“Of  course  as  long  as  this  separate  agreement 
includes  only  regular  assigned  road  conductors  and 
regular  assigned  yard  foremen,  our  Organization 
will  not  protest.  However,  the  statement  of  certain 
members  of  the  Order  of  Railwav  Conductors’ 
Committee  carries  the  information  that  this  sep¬ 
arate  agreement  also  carries  provisions  setting 
forth  the  manner  in  which  extra  road  conductors 
and  extra  yard  foremen  will  be  provided  for  the 
filling  of  regular  conductor  and  yard  foremen  va- 
!  eancies  caused  by  regular  men  laying  off  and  the 
filling  of  new  assignments  for  conductors  and 
yard  foremen. 

•‘Kindly  accept  this  as  formal  protest  against 
the  including  of  all  except  regular  assigned  road 
conductors  and  regular  assigned  vard  foremen  in 
this  agreement  with  the  Order  of  Railwav  Con- 
ductors  for  the  following  reason:  *  #  *  ” 

It  will  be  noted  that  this  letter  of  the  General  Chair¬ 
man  of  B.  of  R.  T.  made  no  protest  against  the  yard 
conductors  (foremen)  being  voted  separate  and  dis¬ 
tinct  from  the  yard  brakemen  (helpers)  and  switch- 
tenders,  nor  did  said  letter  assert  that  the  yard  con- 
i ductors  (foremen)  should  be  voted  in  a  so-called  craft 
of  “yardmen”.  The  protest  was  merely  against  extra 
road  conductors  and  extra  yard  foremen  being  voted. 

During  the  period  in  which  the  0.  R.  C.  was  engaged 
in  negotiating  with  the  P.  &  L.  E.,  the  agreement  which 
was  finally  consummated  on  November  17,  1936,  the 
B.  of  R.  T.  again  invoked  the  services  of  the  Board  on 
October  26,  1936,  concerning  an  alleged  dispute  as  to 
representation  among  the  employees  of  the  P.  &  L.  E. 
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in  the  craft  of  road  conductors,  yard  conductors  (fore¬ 
men),  yard  brakemen  (helpers)  and  switehtenders, 
which  said  invocation  became  Case  Xo.  R-290  before 
said  Board.  (R.  13) 

On  November  11,  1930,  the  B.  of  R.  T.  filed  with  the 
Board,  under  covering  letter  of  S.  R.  Harvey,  Assis¬ 
tant  President  of  B.  of  R.  T.,  dated  November  9,  1930, 
certain  authorizations  and  petitions  (R.  153)  purport¬ 
ing  to  be  signed  by  yard  conductors  (foremen),  yard 
brakemen  (helpers)  and  switehtenders.  as  well  as  In¬ 
road  freight  conductors,  road  passenger  conductors 
and  road  brakemen.  (R.  151) 

A  specimen  of  one  of  said  petitions  is  as  follows: 

“October  30,  1930. 
“To  Whom  It  May  Concern: 

‘•effective  at  once.  we.  the  undersigned,  yard 
conductors  (foiemen),  yard  brakemen  (helpers) 
and  switehtenders,  employed  by  the  Pittsburgh  «.V 
Lake  Krie  Railroad  Company,  including  the  Lake 
Krie  &  Pastern  Railroad  Company,  do  hereby, 
singly  and  collectively,  designate  the  Brotherhood 
of  Railroad  Trainmen  as  our  representative,  un¬ 
der  the  provisions  of  the  Railway  Labor  Act,  for 
the  handling  of  all  matters  pertaining  to  wages 
and  working  conditions  incident  to  our  employ¬ 
ment  by  the  above  named  company. 

“This  is  to  be  signed  in  the  designated  columns 
by  yard  conductors  (foremen),  yard  brakemen 
(helpers)  and  switehtenders  actually  employed  as 
such  at  the  time  of  attaching  their  signatures. 

“Yard  Conductors  (Foremen)  Yard  Brakemen  (Helpers)  and 

Switehtenders.  ’  ’ 

(R.  185-186) 

It  will  be  noted  that  the  foregoing  specimen  petition 
clearly  recognizes  the  distinct  on  between  the  craft  of 
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yard  conductors  (foremen)  and  the  craft  of  yard 
brakemen  (helpers).  It  contains  the  notation  that  it 
should  be  signed  “in  the  designated  columns”  for  the 
1  different  crafts.  In  signing  the  petition  the  employ¬ 
ees  were  grouped  in  one  craft  of  yard  conductors 
(foremen)  and  in  another  craft  of  yard  brakemen 
(helpers*)  and  switchtcnders.  We  submit  that  this  is 
strong  evidence  of  how  the  men  themselves  recognized 
the  distinction  between  the  crafts,  and  adhered  to  the 
separation  of  the  crafts  as  they  had  been  established 
for  many  years  on  the  P.  &  L.  E. 

H.  H.  Rf.ei>,  a  witness  called  by  the  Board,  testified 
that  when  he  made  compilations  from  the  petitions 
and  authorizations  and  the  records  of  the  carrier,  not 
knowing  the  basis  on  which  the  Board  would  order  the 
i  election,  he  prepared  the  lists  as  they  were  separated 
by  the  Board  in  prior  elections,  and  also  grouped  them 
by  placing  yard  foremen,  helpers  and  switchtcnders  in 
one  craft.  (R.  151) 

P.  L.  E.  schedule  dated  January  12,  19*28,  Article 
i  55  (R.  100)  provides  that  switchtenders  shall  have  a 
separate  system  of  seniority  dating  from  the  time  of 
entering  the  service  as  switchtender.  All  of  the  other 
schedules  on  the  P.  <Jc  L.  E.  contain  similar  provisions. 
The  switchtender  is  not  eligible  for  promotion  to  any 
other  craft  in  the  yard,  but  remains  a  switchtender  dur¬ 
ing  all  of  his  service.  He  does  not  ride  the  cars  when 
the  trains  are  being  made  up  or  being  broken  up.  He 
merely  throws  the  switches.  (R.  191)  He  is  in  a  sep¬ 
arate  and  distinct  craft  from  the  craft  of  yard  con¬ 
ductors  (foremen),  and  the  action  of  the  Board  in 
including  switchtenders  in  the  so-called  craft  of  “yard¬ 
men”  and  in  declaring  switchtenders  eligible  to  vote 
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for  representation  of  the  craft  of  yard  conductors 
(foremen)  is  arbitrary  and  capricious  and  wholly  with¬ 
out  support  in  the  evidence. 

A  yard  crew  consists  of  a  yard  engineer  and  fireman, 
a  yard  conductor  (foreman)  and  two  or  more  brake- 
men  (helpers).  In  addition,  there  are  switchtenders. 

The  yard  engineer  is  in  the  craft  of  engineers,  and 
the  yard  fireman  is  in  the  craft  of  firemen.  On  the 
road,  the  freight  conductor  and  the  passenger  conduc¬ 
tor  are  in  the  craft  of  conductor,  and  the  freight  brake- 
men  and  the  passenger  brakemen  are  in  the  craft  of 
trainmen. 

On  the  P.  &  L.  E.,  for  many  years  prior  to  the  deci¬ 
sion  of  the  Board  on  July  14,  1938  (Plaintiffs'  Exhibit 
“A”;  R.  28),  the  yard  conductors  (foremen)  were  in 
the  craft  of  yard  conductor,  and  the  yard  brakemen 
(helpers)  were  in  the  craft  of  trainmen. 

There  is  no  more  logic  or  reason  in  combining  the 
craft  of  yard  conductors  (foremen),  yard  brakemen 
(helpers)  and  switchtenders  into  a  craft  of  so-called 
yardmen  than  there  would  be  to  combine — 

(a)  The  yard  engineer  and  the  yard  fireman  into  a 
craft  of  yard  enginemen  or 

( 1) )  The  road  conductor  and  the  road  brakemen  and 
flagmen  into  a  craft  of  roadmen. 

The  men  in  the  several  crafts  enumerated  above  be¬ 
come  a  part  of  the  crew,  sometimes  in  road  work  and 
sometimes  in  yard  work,  but  they  do  not  lose  their 
identity  as  a  member  of  a  separate  craft  and  become 
members  of  a  merged  craft.  The  term  “yardmen”,  in 
railroad  parlance  is  a  loose  term  intended  merely  to  dis¬ 
tinguish  the  men  who  work  in  yard  service  from  men 
who  work  in  road  service,  just  as  the  term  “roadmen” 
distinguishes  the  men  in  road  service  from  the  men  in 


102 


yard  service,  and  neither  the  term  “yardmen”  nor  the 
term  “roadmen”  is  indicative  of  craft  or  class. 

On  manv  railroads  of  the  count rv  men  have  rights  in 
the  yard  or  on  the  road  depending  upon  the  particular 
service  in  which  they  are  engaged,  blit  do  not  have 
rights  both  on  the  road  and  in  the  yard.  When  we 
speak  of  “rights",  we  refer  particularly  to  the  senior¬ 
ity  rights,  which  to  a  large  extent,  control  the  work  of 
the  men. 

On  the  P.  &  L.  E.,  since  Kay  7,  1920,  when  a  man  is 
hired  as  a  brakeman  he  begins  to  accrue  seniority  as  a 
brakeman  from  the  date  of  his  employment,  and  he 
may  work  as  a  brakeman  cn  the  road  or  in  the  yard 
as  he  may  choose,  subject  to  the  rules  of  the  carrier.. 
From  the  time  he  is  promoted  to  yard  conductor  (fore¬ 
man)  he  accrues  seniority  as  a  yard  conductor  (fore¬ 
man)  and  concurrently  accrues  seniority  as  a  brake- 
man.  From  the  time  cf  promotion  to  a  road  conductor 
he  accrues  seniority  as  a  road  conductor,  and  concur¬ 
rently  accrues  seniority  both  as  brakeman  and  as  yard 
conductor.  The  conditions  on  the  P.  k.  E.  are  quite 
unusual  in  that  since  men  on  the  road,  and  in  the  yards 
are  on  a  combined  roster  they  have  rights  on  the  road 
and  in  the  yard.  This  unusual  condition  on  the  P. 

L.  E.  was  recognized  by  the  Board  in  its  decision  filed 
July  14,  1938,  (Plaintiffs’  Exhibit  “A”)  as  to  which 
the  Board  said: 

“With  respect  to  the  crafts  or  classes  of  em¬ 
ployees  whose  representation  is  in  dispute,  the  un¬ 
usual  conditions  on  this  railroad,  the  use  of  yard¬ 
men  on  road  crews  and  vice  versa,  the  combina¬ 
tion  of  all  classes  of  service  into  one  seniority 
pool,  and  the  use  of  regularly  assigned  employees 
to  work  as  Extra  men  in  any  class  of  service,  might 
support  a  conclusion  that  all  the  employees  here 
involved  should  be  voted  together  as  one  craft  or 
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class  and  one  representative  certified  for  all  of 
them.  Perhaps  this  would  be  the  best  solution  of 
the  representation  problem  on  this  railroad.” 
(R.  39) 

If  the  judgment  of  the  Court  below  sustaining  the 
findings  and  conclusions  of  the  Board  is  affirmed  by 
this  Court,  it  will  bring  about  an  anomalous  situation 
on  the  P.  &  L.  E.  On  the  P.  &  L.  E.,  conductors,  in  the 
exercise  of  their  seniority,  in  accordance  with  the 
rules,  mav  work  either  in  the  vard  or  on  the  road.  Un- 
der  the  decision  of  the  Board,  a  conductor  working  as 
a  yard  conductor  in  the  yard  is  a  member  of  the  craft 
of  yardmen.  When  this  same  man  works  as  a  con¬ 
ductor  on  the  road  he  is  not  a  member  of  a  craft  of 
roadmen,  because  there  is  no  such  craft,  but  he  is  a 
member  of  the  craft  of  conductors.  On  the  road  there 
is  a  craft  of  conductors  and  a  craft  of  trainmen. 

We  maintain  that  the  evidence  in  this  record  falls 
far  short  of  establishing  that  the  findings  and  conclu¬ 
sions  of  the  Board  are  based  upon  substantial  evidence. 
What  is  meant  by  “substantial  evidence”  is  defined  by 
the  Supreme  Court,  in  the  following  cases : 

National  Labor  Relation*  Hoard  v.  Columbian  Enam- 
rling  and  Stamping  Com  pan//,  306  V.  S.  292,  at  299 
(1939)  : 

“Section  10  (e)  of  the  Act  provides:  **  #  '  The 
findings  of  the  Board  as  to  the  facts,  if  supported 
by  evidence,  shall  be  conclusive’.  But  as  has  often 
been  ] jointed  out,  this,  as  in  the  case  of  other  find¬ 
ings  by  administrative  bodies,  means  evidence 
which  is  substantial,  that  is,  affording  a  substan¬ 
tial  basis  of  fact  from  which  the  fact  in  issue  can 
be  reasonably  inferred.  (Oases  cited).  Substan¬ 
tial  evidence  is  more  than  a  scintilla,  and  must  do 
more  than  create  a  suspicion  of  the  existence  of 
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the  fact  to  be  established.  ‘It  means  such  relevant 
evidence  as  a  reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion*,  Consolidated 
Kdison  Co.  v.  National  Labor  Relations  Bd„  MO”) 
l\  S.  107.  ante,  120,  59  S.  Ct.  200,  supra,  and  it  must 
be  enough  to  justify,  if  the  trial  were  to  a  jury,  a 
refusal  to  direct  a  verdict  when  the  conclusion 
sought  to  be  drawn  from  it  is  one  of  fact  for  the 
jury.”  (Citations.) 

Consolidated  Edison  Co.  v.  National  Labor  liclat ions 
Hoard .  305  U.  8.  197,  at  229  (1938) : 

“The  companion  contend  that  the  Court  of  Ap¬ 
peals  misconroi  \  <  <!  its  power  to  review  the  find¬ 
ings  and.  instead  of  searching  the  record  to  see  if 
they  wore  sustained  by  ‘substantial’  evidence, 
merely  considered  whether  the  record  was  ‘wholly 
barren  of  evidence’  to  support  them.  We  agree 
that  the  statute,  in  providing  that  ‘the  findings  of 
the  Board  a  -  to  the  fuels,  if  supported  by  evidence, 
shall  be  conclusive*,  means  supported  by  substan¬ 
tial  evidence.  Washington.  V.  .\i.  Coach  Co.  v. 
National  Labor  Relations  Bd.,  301  U.  S.  142,  147, 
81  L.  Kd.  !K>5.  D7o.  57  s.  ct.  048.  Substantial  evi¬ 
dence  is  more  than  a  mere  scintilla.  It  means  such 
relevant  evidence  as  a  reasonable  mind  might  ac¬ 
cept  as  adequate  to  support  a  conclusion.” 

Upon  the  authority  of  the  foregoing  cases,  we  sub¬ 
mit  that  there  is  no  evidence  in  this  record  to  justify  a 
finding  that  the  findings  of  fact  and  conclusions  of  the 
Board  are  supported  by  substantial  evidence. 

We  maintain  that  the  Board  acted  in  accordance  with 
the  intent  and  purpose  of  the  Railway  Labor  Act  in 
classifying  yard  conductors  (foremen)  as  a  separate 
craft  for  voting  purposes  in  ( ’a so  No.  R-73,  and  like¬ 
wise  acted  in  accordance  with  the  letter  and  spirit  of 


the  Act  in  classifying  yard  conductors  (foremen)  as  a 
separate  craft  for  voting  purposes  in  case  R-114. 

Bv  Section  2  (Fourth)  of  the  Railwav  Labor  Act  it 
is  intended  that  the  employees  shall  be  given  the  oppor¬ 
tunity  to  freely  choose  their  representative.  In  voting 
each  craft  separately,  each  craft  chooses  its  own  rep¬ 
resentative.  If  each  of  the  several  separate  crafts 
are  voted  separately,  and  the  majority  of  the  employees 
eligible  to  vote  in  each  such  craft  choose  the  same  rep¬ 
resentative,  then  that  representative  represents  sep¬ 
arately  each  of  the  crafts  by  which  he  is  chosen.  In 
grouping  all  of  the  crafts  in  yard  service  and  vot¬ 
ing  them  as  one  craft,  as  was  done  by  the  Board,  a 
majority  of  the  employees  employed  in  the  combined 
craft  choose  a  representative  of  each  of  the  separate 
crafts.  This  is  especially  true  where  a  greater  number 
of  men  are  employed  in  one  craft  than  in  another  craft, 
and  such  grouping  and  voting  inevitably  destroys 
the  right  of  a  single  separate  and  distinct  craft  to 
choose  its  representative  under  the  provisions  of  the 
Railway  Labor  Act,  and  thereby  defeats  the  ver\  pur¬ 
pose  and  intent  of  the  Act.  In  yard  service,  as  the  evi¬ 
dence  shows,  there  are  invariably  two  to  three  yard 
brakemen  (helpers)  employed  for  every  yard  conductor 
(foreman),  and  if  they  are  combined  in  one  craft  the 
yard  conductor  (foreman)  will  be  denied  the  right  to 
choose  a  representative  as  provided  by  the  Act.  In 
such  case  the  yard  brakemen  (helpers)  would  not 
only  have  the  right  to  select  a  representative  of  the 
craft  of  yard  brakemen  (helpers),  but  would  likewise 
have  the  right  to  select  a  representative  of  the  craft 
of  yard  conductors  (foremen). 

A  separate  vote  by  the  employees  eligible  to  vote  in 
each  craft  for  choice  of  the  representative  of  such 
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separate  craft  is  in  conformity  with  Section  2  (Fourth) 
of  the  Railway  Labor  Act.  Such  grouping  of  the  em¬ 
ployees  in  separate  crafts  permits  the  majority  of 
such  employees  eligible  to  vote  in  each  such  separate 
craft  to  select  their  own  representative.  It  would  pre¬ 
vent  the  craft  of  yard  brakemen  (helpers)  and  the 
craft  of  switchtenders,  who  are  numerically  much 
stronger,  from  selecting  the  representative  of  the  craft 
of  yard  conductors  (foremen).  As  we  have  already 
pointed  out,  Section  2  (Fourth)  of  the  Railway  Labor 
Act  does  not  authorize  such  combining  of  crafts  or 
classes  as  that  attempted  to  be  brought  about  by  the 
decision  of  the  Board.  The  employees  in  each  sepa¬ 
rate  craft  are  entitled  to  the  protection  of  the  Board  to 
safeguard  their  right  to  choose  their  representative 
as  provided  in  Section  2  (Fourth)  of  the  Act  without 
the  intrusion  upon  them  of  employees  in  any  other 
craft. 

n. 

The  Court  erred  in  making  findings  of  fact  (finding 
of  fact  No.  17)  (R.  252-53)  in  finding  that  the  findings 
made  by  National  Mediation  Board,  including  finding 
of  fact  No.  7  (R.  250-51)  and  finding  of  fact  No.  16  (R. 
251-52)  made  by  said  Board,  are  supported  both  by 
substantial  evidence  and  by  the  weight  of  the  evidence, 
and  that  they  are  neither  arbitrary  nor  capricious.  Said 
findings  of  fact  made  by  said  Board  include  the  follow¬ 
ing: 

“Finding  of  fact  No.  7: 

“On  most  of  the  railroads  of  the  United  States 
yardmen  constitute  another  such  craft  or  class.  It 
includes  yard  foremen  or  yard  conductors,  yard 
brakemen  or  yard  helpers,  and  usually  also  switch- 
tenders.  (R.  250-51) 


“Finding;  of  fact  No.  16: 

“The  occupations  listed  on  the  seniority  rosters 
like  the  list  of  occupations  in  schedules  showing 
rates  cf  pay.  are  not  crafts  or  classes  for  the  pur¬ 
pose  of  representation  under  the  Railway  Labor 
Act.  *  *  *  The  standing  on  the  occupational  rosters 
merely  indicate  the  priority  rights  of  the  em¬ 
ployees  in  each  occupation  regardless  of  their 
craft  cr  class  for  remesen cation  purposes.”  (R. 
251) 

The  said  finding  of  facts  by  the  Court  below,  and  the 
findings  of  fact  made  by  the  Board,  are  erroneous  for 
the  reason  that  the  evidence  in  the  record  establishes: 

(a)  That  by  custom  and  practice  established  over  a 
period  of  many  years  yard  conductors  (foremen)  have 
been  classified  as  a  separate  and  distinct  craft  or  class, 
independently  of  the  craft  or  class  of  yard  brakemen 
(helpers)  and  the  craft  or  class  of  switchtenders,  in 
yard  service. 

(b)  The  classifications  listed  on  the  seniority  rosters 
and  the  classifications  listed  on  the  schedules  are 
classifications  of  crafts  for  purposes  of  representation 
under  the  Railway  Labor  Act,  and  are  not  merely  oc¬ 
cupational  classifications  indicating  seniority  rights  of 
employees  in  each  occupation  regardless  of  their  craft 
or  class  for  representation  purposes. 

(Under  this  heading  of  the  argument  we  will  discuss 
points  *2.  3,  4,  5,  6.  7  and  8.) 

At  the  outset  it  should  be  borne  in  mind  that  since 
May  7,  1920,  on  the  P.  &  L.  E.,  a  man  is  hired  as  a 
brakeman.  (R.  141)  From  the  time  he  is  hired  as  a 
brakeman  he  accrues  seniority  in  the  craft  of  brakemen 
beginning  with  the  date  of  his  employment.  (R.  164) 
After  having  been  in  the  service  of  the  carrier  for  one 
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year  lie  takes  an  examination  for  promotion  to  road 
flagman  and  yard  conductor  (foreman).  (R.  141)  If 
he  successfully  passes  the  examination  and  is  pro¬ 
moted,  from  the  time  of  his  promotion  he  begins  to 
accrue  seniority  in  the  craft  of  yard  conductor  (fore¬ 
man)  and  concurrently  accrues  seniority  in  the  craft 
of  brakeman.  (R.  154) 

One  year  after  the  first  promotion  he  takes  another 
examination  for  promotion  to  road  conductor.  ( R. 
141 )  If  he  is  successful  in  passing  tile  examination  and 
is  promoted,  he  begins  to  accrue  seniority  in  the  craft 
of  road  conductor,  and  concurrently  accrues  seniority 
in  the  craft  of  yard  conductor,  and  in  the  craft  of 
brakeman.  (R.  164) 

On  the  P.  &  L.  H.,  since  May  7,  1920,  there  has  been  a 
combined  roster  of  all  employees  in  train  service  and 
in  yard  service.  On  the  combined  roster  the  employee 
is  given  a  seniority  number  in  each  of  the  separate 
crafts  to  which  he  has  been  promoted,  and  in  which 
craft  he  is  qualified  to  work.  (R.  92-93) 

For  example,  if  the  employee  has  been  promoted 
from  brakeman  to  yard  conductor  (foreman) ,  and  then 
to  road  conductor,  he  is  given  a  roster  number  estab¬ 
lishing  his  seniority  in  each  of  the  separate  crafts  of 
(a)  brakemen  (b)  yard  conductor  and  (c)  road  con¬ 
ductor.  This  is  made  plain  by  excerpts  from  the  com¬ 
bined  rosters  appearing  in  the  record.  (R.  92-93) 

In  addition,  each  of  the  schedules  on  the  P.  &  L.  E. 
beginning  with  the  schedule  effective  August  17,  1920 
(R.  134),  and  continuing  with  the  schedule  effective 
February  16,  1924  (R.  12S),  the  schedule  effective  Jan¬ 
uary  12,  1928  (R.  91-92),  the  supplemental  agreement 
effective  February  1,  1933,  modifying  schedule  effec¬ 
tive  January  12,  1928,  (R.  100)  and  the  schedule  efFec- 
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five  November  17,  1 93b,  (H.  102)  recognizes  the  craft  of 
yard  conductors  (foremen)  as  separate  and  distinct 
from  the  craft  of  yard  brakemen  (helpers)  and  switch- 
tenders  in  yard  service. 

Among  the  significant  facts  established  by  the  fore¬ 
going  schedules  are: 

(a)  All  of  the  yard,  freight  and  passenger  service 
has  been  combined  in  one  roster  since  Mav  7,  1920: 

(b)  Crafts  in  yard  service  are,  (1)  yard  conductors 
(foremen),  (2)  yard  brakemen  (helpers),  and  (3) 
switchtenders. 

(c)  There  is  no  craft  in  yard  service  designated  as 
“yardmen”. 

(d)  Promotions:  Brakemen  must  take  and  pass  ex¬ 
aminations  to  craft  as  conductor; 

(e)  If  the  brakeman  fails  on  his  first  examination  he 
is  given  a  second  examination.  If  he  fails  to  pass  or 
declines  to  take  a  second  examination  he  may  be  dis¬ 
missed  from  the  service.  (R.  133) 

For  example,  schedule  effective  February  l(i,  1924, 
Article  40  (R.  122)  is  entitled  “Yard  Service*'.  And 
the  men  in  yard  service  are  definitely  divided  into  the 
three  separate  crafts  (1)  yard  conductors  (foremen); 
(2)  yard  brakemen  (helpers),  and  (3)  switchtenders, 
with  different  rates  of  pay  and  different  rates  of  over¬ 
time  hourly  pay.  It  will  be  noted  that  Article  40  is 
entitled  “Yard  Service” — not  “Yardmen". 

Article  58  of  the  schedule  (R.  134)  establishes  sepa¬ 
rate  seniority  for  switchtenders.  This  is  a  clear  recog¬ 
nition  that  switchtenders  constitute  a  separate  craft. 
They  are  provided  with  a  separate  system  of  seniority 
dating  from  the  time  of  entering  the  service  as  switch- 
tenders,  and  they  are  not  eligible  to  promotion  to  the 
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craft  of  yard  brakemen  (helpers)  or  the  craft  of  yard 
conductors  ( foremen ) . 

Schedule  effective  August  17,  1920,  Article  S,  Gen¬ 
eral  Rules  (R.  137)  defines  the  word  “trainmen".  This 
definition  includes  all  men  in  train  service.  This  illus- 
1 1  rates  the  loose  terms  used  in  railroad  parlance,  just  as 
:  the  term  “roadmen"  denotes  men  in  train  service  on 
the  road,  as  distinguished  from  men  in  yard  service, 
and  the  term  “yardmen"  denotes  men  in  service  in  the 
yard  as  distinguished  from  men  on  the  road.  None  of 
these  loose  terms  are  indicative  of  the  craft  or  class, 
land  afford  no  evidence  to  support  the  findings  of  the 
Hoard. 


The  schedules  entered  into  between  the  representa¬ 


tives  of  the  craft  and  the  carrier  govern  the  rates  of 


pay.  rules  and  working  conditions,  and  define  the  se¬ 


niority  rights,  of  the  employee.  The  schedules  be¬ 
come  a  part  of  the  contract  of  employment,  and  are 
binding  alike  on  the  carrier  and  the  employees. 

Seniority  rights  are  one  of  the  most  valuable  rights 
which  any  employee  has  in  railway  service.  The  ex¬ 
ercise  of  seniority  effects  the  earning  power  of  the 
employee,  and  controls  the  selection  of  jobs  and  the 
performance  of  service.  (R.1(J3) 

When  jobs  are  available  on  the  railroad  the  carrier 
posts  bulletins  designated  “Advertisements",  and  the 
employees  bid  in  the  jobs  advertised  in  the  separate 
crafts  according  to  their  seniority  in  each  of  the  sepa¬ 
rate  crafts.  For  example,  when  a  job  in  the  craft  of 
yard  conductor  (foreman)  is  advertised  only  those  em¬ 
ployees  who  are  qualified  to  work  in  the  craft  of  yard 
conductor  (foreman)  may  bid  in  the  job  so  advertised. 


(R.  149)  This  is  likewise  true  in  respect  to  every  other 
craft,  both  in  yard  sendee  and  in  road  service.  (R. 


149) 
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We  repeat,  that  in  none  of  the  jobs  advertised  (R. 
149)  is  there  advertised  such  a  job  as  “yardman”  but, 
on  the  contrary,  in  all  of  the  advertisements  the  jobs 
advertised  in  yard  service  are  for  work  in  the  craft  of 
yard  conductors  (foremen)  and  the  craft  of  yard 
brakemen. 

We  maintain  that  this  alone  is  convincing-  evidence  of 
the  fact  that  in  yard  service  the  yard  conductor  (fore¬ 
man)  is  in  a  separate  and  distinct  craft  from  the  yard 
brakeman  (helper). 

It  is  submitted  that  these  advertisements  clearly  es¬ 
tablish  that  men  employed  in  yard  service  have  by 
practice  and  custom  aligned  themselves  in  separate 
and  distinct  crafts. 

Moreover,  in  Case  No.  R-73  the  Board  recognized 
yard  conductors  (foremen)  as  a  separate  craft  in  the 
election  held  in  February,  1935  (R.  35),  and  in  Case 
R-114,  in  the  election  held  in  September,  1935,  the 
Board  again  voted  yard  conductors  (foremen)  in  a 
separate  craft,  and  as  a  result  of  said  election  issued 
certificate  dated  September  28,  1935,  certifying  the 
O.  R.  C.  as  the  representative  of  yard  conductors.  (R. 
36) 

In  addition,  in  a  number  of  other  cases  decided  by 
the  Board  in  the  year  1935  it  recognized  yard  conduc¬ 
tors  (foremen)  as  a  separate  craft. 

The  following  prior  decisions  of  the  Board,  pursu¬ 
ant  to  stipulations  of  counsel,  were  taken  judicial  no¬ 
tice  of  by  the  Board  and  the  Court  below,  and  may  be 
taken  judicial  notice  of  by  this  Court  (Stipulations,  R. 
87-90) : 

In  Case  R-70,  Monongahela  Railway  Company  cer¬ 
tification  April  3,  1935.  the  Board  voted  yard  conduc¬ 
tors  (foremen)  as  a  separate  craft. 
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In  Case  R-71,  Norfolk  &  Portsmouth  Belt  Line  Kail- 
road,  certification  February  0,  i 935.  the  Board  voted 
yard  conductors  (foremen)  as  a  separate  craft.  In  its 
decision  in  Case  R-71  the  Board,  among  other  things, 
said : 


“A  protest  was  tiled  with  the  Board  by  the 
Brotherhood  of  Railroad  Trainmen  objecting  to  a 
separate  vote  for  Yard  Conductors  or  Foremen. 
The  Board  after  considering  briefs  presented  by 
tin*  Brotherhood  of  Railroad  Trainmen  and  the 
wrder  of  Railway  Conductors  decided  that  Yard 
Conductors  or  J:  eremen  are  a  separate  craft  or 
class  of  employees  the  same  as  Engineers  or  Fire¬ 
men  working  with  yard  crews,  and  under  the  law 
have  a  right  to  select  their  own  representative. 


The  National  Mediation  Board  is  hound  by  iaw  to 
certify  the  choice  of  a  majority  of  such  a  craft  or 
class  after  an  investigation  shows  that  a  dispute 
as  to  representation  exists  in  such  craft  or  class.** 


In  Case  R-93,  Jacksonville  Terminal  Company,  cer¬ 
tification  May  i,  1  935,  the  Board  voted  yard  conductors 
(foremen)  as  a  separate  craft. 

In  Case  R-113,  Cleveland,  Cincinnati,  Chicago  and 
St.  Louis  Railway,  certification  September  30,  1035, 
the  Board  voted  yard  conductors  (foremen)  as  a  sepa¬ 
rate  craft. 

In  Case  R-134,  Indiana  Harbor  Belt  Railroad  Com¬ 
pany.  certification  July  12,  1035.  the  Board  voted  yard 
conductors  (foremen)  as  a  separate  craft. 

On  January  27.  1036,  R.  A.  Faulkner,  General  Chair¬ 
man.  B.  of  R.  T.,  wrote  General  Manager  Smith,  P.  & 
L.  E.,  protesting  against  extra  road  conductors  and 
extra  yard  conductors  (foremen)  being  included  in  the 
separate  schedule  which  was  then  being  negotiated  by 
the  ().  R.  C.  for  the  craft  of  road  conductors,  and  the 
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craft  of  yard  conductors  (foremen).  (R.  123)  The 
letter  stated  in  part : 

“Of  course,  as  long  as  this  separate  agreement 
includes  only  regular  assigned  road  conductors 
and  regular  assigned  yard  foremen  our  Organiza¬ 
tion  will  net  protest.”  ( R.  123) 

It  will  be  noticed  that  this  letter  made  no  protest 
against  yard  conductors  (foremen)  being  represented 
as  a  craft  separate  and  distinct  from  the  craft  of  yard 
brakomen  (helpers).  There  is  no  suggestion  in  the 
letter  that  the  yard  conductors  (foremen)  should  lx* 
included  in  a  so-called  craft  of  “yardmen"  for  pur¬ 
poses  of  representation  under  the  the  Railway  Labor 
Act.  The  letter  is  wholly  inconsistent  with  the  claim 
now  made  by  appellee,  B.  of  R.  T.,  that  yard  conduc¬ 
tors  (foremen)  are  members  of  a  craft  of  so-called 
“vardmen.” 

The  agreement,  designated  “Cleveland  Compact" 
w’as  entered  into  between  the  0.  R.  C.  and  the  B.  of 
R.  T.  August  22,  1919,  later  revi.-ed  (R.  105-1 15):  and 
abrogated  in  1925.  (R.  177) 

Article  1-E  of  the  Cleveland  Compact  clearly  recog¬ 
nizes  the  separate  crafts  of  (a)  yard  conductors  (fore¬ 
men);  (b)  yard  brakemen  (helpers)  and  (c)  switch- 
tenders,  in  yard  service.  ( R.  1  < Mj ) 

The  agreement  designated  as  the  “Cooperative 
Agreement"  was  entered  into  between  the  O.  R.  (’.  and 
the  B.  of  R.  T.,  effective  August  1,  1932.  (R.  115-116) 
and  was  abrogated  August  1,  1934.  (R.  177)  Ar¬ 

ticle  1-b  of  the  Cooperative  Agreement  likewise  clearly 
recognizes  the  separate  crafts  of  (a)  yard  conductors 
(foremen),  (b)  yard  brakemen  (helpers),  and  (c) 
switchtenders  in  yard  service  (R.  UK5). 
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Wo  maintain  that  there  is  no  provision  in  either  the 
Cleveland  Compact  or  the  Cooperative  Agreement 
which  supports  the  argument  that  yard  conductors 
(foremen),  yard  brakemen  (helpers)  and  switchtend- 
ers  constitute  a  single  craft  known  as  “yardmen.” 

The  jurisdictional  decision  dated  August  3,  1932,  Re 
Representations,  made  by  Berry,  President,  (>.  R. 
and  Whitney,  President,  B.  of  R.  '1'.,  likewise  recognizes 
the  distinction  between  the  craft  of  yard  conductors 
i  (foremen)  and  the  craft  of  yard  brakemen  (helpers)  in 
service  in  open  yards.  (R.  121-122)  This  jurisdic¬ 
tional  decision  likewise  affords  no  support  for  the  ar¬ 
gument  that  the  yard  conductors  (foremen)  and  yard 
brakemen  (helpers)  constitute  a  craft  of  “yardmen**. 

At  the  first  quadrennial  convention  of  the  B.  of  R.  T. 
at  Cleveland,  Ohio,  during  the  session  of  .June  4,  1935, 
ia  resolution  was  adopted  having  for  its  object  the 
abolishment  of  the  craft  of  yard  conductors  (foremen) 

and  substituting  therefor  a  craft  of  so-called  “vard- 

»  • 

I  men**  composed  of  yard  conductors  (foremen)  and  yard 
brakemen  (helpers).  (R.  174-17'))  This  resolution 
i  authorized  and  directed  the  President  of  the  B.  of  R.  T. 

to  “take  such  steps  as  are  consistent,  in  view  of 
existing  conditions,  to  abolish  insofar  as  possible,  any 
distinction  or  separate  classification  between  members 
of  the  Brotherhood  employed  in  yard  service,  and  to 
adopt  the  term  ‘yardmen’  or  ‘switchmen’  in  referring 
to  such  members  in  yard  service.”  (R.  174-175)  This 
resolution  is  likewise  a  clear  recognition  of  the  sep¬ 
arate  craft  of  yard  conductors  (foremen)  from  the 
craft  of  yard  brakemen  (helpers)  in  yard  service. 

This  resolution  is  significant  in  that  it  is  intended 
to  have  steps  taken  to  abolish  the  craft  of  yard  conduc¬ 
tors  (foremen),  and  to  have  the  members  of  that  craft 
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merged  with  the  craft  of  yard  brakemen  (helpers)  in  a 
new  craft  denominated  “yardmen”.  It  manifests  an 
intention  to  deprive  yard  conductors  (foremen)  of  thA 
right  to  choose  their  representative  under  the  Railway 
Labor  Act,  and  to  have  them  dominated  by  the  more 
numerous  employees  in  the  craft  of  yard  brakemen 
(helpers).  In  addition,  the  resolution  socks  to  deprive 
yard  conductors  (foremen)  of  their  seniority  in  the 
separate  craft  of  yard  conductors  (foremen). 

It  is  further  significant  that  this  resolution  was 
adopted  by  the  B.  of  R.  T.  immediately  preceding  tin* 
change  of  policy  adopted  by  the  Board  as  announced 
in  the  first  Annual  Report  of  the  National  Mediation 
Board  for  the  fiscal  year  ended  June  30.  1035  (p.  20). 
(R.  225)  In  its  first  Annual  Report  the  Board,  after 
discussing  the  question  of  craft  or  class  under  the  Rail¬ 
way  Labor  Act,  in  part  said : 


“For  example,  switchmen  have  unite  generally 
(but  with  some  exceptions)  been  considered  one 
class  or  craft  of  employees,  and  the  carriers  have 
usuallv  made  agreements  with  one  organization 
representing  all  these  employees,  but  often  exclu¬ 
sive  of  yardmasters.  Many  disputes  have  been 
presented  to  the  Board,  however,  in  which  the  yard 
foremen  or  conductors  of  switching  crews  have  re¬ 
quested  separate  representation  as  a  craft  distinct 
from  the  yard  helpers  or  brakemen.  It  is  con¬ 
tended  that  the  conductors  and  brakemen  in  the 
yards  constitute  separate  and  distinct  crafts  a- 
is  the  case  generally  on  the  road.” 


In  the  decision  of  the  Board  in  Case  R-2D0,  which  is 
challenged  on  the  appeal  in  this  case,  the  Board  recog¬ 
nized  the  unusual  condition  existing  on  the  P.  &  L.  K. 
because  of  the  fact  that  the  employees  have  rights  on 
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the  road  and  rights  in  the*  yard.  (R.  39,  44)  Comment¬ 
ing  ui)on  this  the  Board  said  (R.  44): 

“The  interchangeable  duties  of  the  employees  in 
the  various  classes  of  service  and  the  use  of  the 
‘Common  Extra  Board"  on  this  railroad  make  it 
extremelv  difficult  to  distinguish  the  crafts  or 
classes  of  employees  for  purposes  of  representa¬ 
tion  under  the  Railway  Labor  Act.  As  suggested 
above  the  contesting  organizations  might  be  best 
advised  to  agree  to  vote  all  the  employees  involved 
in  the  dispute  as  a  single  craft  or  class."  (R.  44) 

Notwithstanding  the  unusual  conditions  existing  on 
the  P.  &  L.  E.,  and  the  difficulty  of  distinguishing  the 
crafts  or  classes  of  employees  for  purposes  of  represen¬ 
tation  under  the  Railway  Labor  Act,  the  Board  never¬ 
theless  changed  its  policy,  overruled  its  prior  decisions 
voting  yard  conductors  (foremen)  in  a  separate  craft  or 
class,  and  established  a  new  craft  or  class  of  so-called 
“yardmen”,  composed  of  yard  conductors  (foremen), 
yard  brakemen  (helpers)  and  switchtenders.  We  main¬ 
tain  that  the  Board  was  right  in  the  earlier  decisions, 
and  was  in  error  in  combining  the  crafts  in  the  deci¬ 
sion  in  the  instant  case.  We  submit  that  there  is  no 
evidence  in  this  record  which  justifies  this  change  of 
policy  of  the  Board. 

Moreover,  the  petitions  filed  by  the  B.  of  R.  T.  with 
the  Board  on  November  11,  1936,  (R.  185-186)  clearly 
support  appellants'  contention  that  yard  conductors 
(foremen)  are  in  a  separate  and  distinct  craft  from 
yard  brakemen  (helpers)  and  switchtenders  in  yard 
service.  It  will  be  noticed  that  the  petitions  contain 
a  direction  that  "‘it  is  to  be  signed  in  the  designated 
columns  by  yard  conductors  (foremen),  yard  brake- 
men  (helpers)  and  switchtenders  actually  employed  as 
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such  at  the  time  of  attaching  their  signatures."  Be¬ 
low  this  is  one  column  headed  “Yard  Conductors 
(Foremen)”  and  another  column  headed  “Yard  Brake- 
men  (Helpers)  and  Switelitenders.”  If,  as  contended 
by  the  B.  of  R.  T.,  and  as  held  by  the  Board,  yard  con¬ 
ductors  (foremen),  yard  brakemen  (helpers),  and 
switchtenders  were  all  in  one  craft  known  as  “yard¬ 
men”,  why  the  necessity  of  having  the  employees  in 
yard  service  sign  in  columns  designating  separate 
crafts?  If  all  of  the  employees  in  yard  service  were 
in  one  craft  of  yardmen,  would  it  not  be  expected  that 
the  petitions  would  have  been  signed  by  the  employees 
as  yardmen?  The  fact  that  the  petitions  were  signed 
by  the  men  designated  by  their  separate  crafts  is  elo- 
queut  evidence  of  the  fact  that  the  employees  them¬ 
selves  considered  that  they  were  in  separate  crafts  in 
accordance  with  the  establishment  of  the  crafts  there¬ 
tofore  made  by  them.  We  contend  that  these  peti¬ 
tions  are  definite  and  positive  written  evidence 
of  how  the  employees  in  yard  service  considered  them¬ 
selves,  and  how  the  employees  were  considered  by  their 
representatives  and  the  carrier  with  respect  to  craft 
separation  in  accordance  with  practice  and  custom  es¬ 
tablished  and  maintained  by  the  employees  themselves. 

We  maintain  that  these  petitions  are  strong  evi¬ 
dence  of  the  fact  that  yard  conductors  (foremen)  con¬ 
stituted  a  craft  separate  and  distinct  from  the  craft  of 
yard  brakemen  (helpers),  and  the  craft  of  switch- 
tenders,  at  the  time  that  these  petitions  were  prepared 
and  signed  by  the  employees. 

In  addition,  a  compilation  made  by  H.  H.  Reed,  Chief 
of  the  Technical  and  Statistical  Division  of  the  Board 
(R.  loO),  being  National  Mediation  Board  Exhibit  No. 
b,  shows  that  the  petitions  and  authorizations  were 
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signed  by  198  yard  conductors  (foremen)  and  396  yard 
brakemen  (helpers).  (K.  158-59) 

!  The  following  documents,  we  maintain,  clearly  rec¬ 
ognize  that  the  craft  of  yard  conductors  (foremen)  is 
separate  and  distinct  from  the  craft  of  yard  brakemen 
(helpers),  and  support  the  contention  of  appellants 
that  yard  conductors  (foremen)  constitute  a  separate 
craft: 

(1)  Agreement  Between  the  Baltimore  Ohio  Kail- 
road  Company  and  its  Trainmen  and  Yardmen,  taking 
effect  November  1.  1899.  (it.  1  To ) 

(2)  Compilation  entitled  “Rules  and  Rates  of  Pay 
of  Train  and  Yard  Service  on  the  Principal  Railroads 
of  the  United  States.  Canada  and  Mexico,”  compiled 
by  E.  E.  (’lark  and  P.  II.  Morrisev,  published  in  1900. 
(R.  171) 

!  (3)  Publication  described  as  “Wage  Orders,  Inter¬ 
pretations  and  Supplements  of  the  United  States  Rail¬ 
road  Administration,  and  the  United  States  Railroad 
Labor  Board”,  Genera!  Order  Xo.  27.  ( R.  172) 

(4)  Decision  Xo.  2  (Dockets  1,  2  and  3)  of  the  United 
States  Railroad  Labor  Board,  July  20,  1920.  (R.  172- 
173) 

(5)  Decision  147.  Docket  353,  United  States  Railroad 
Labor  Board,  June  1,  1921.  (R.  173) 

(6)  Report  and  Award  of  Arbitrators,  dated  Decem¬ 
ber  1,  1926  and  June  25,  1927,  respectively.  (R.  173) 

(7)  Wage  Statistics  of  Class  I  Steam  Railways  in 
the  United  States,  for  the  month  of  October,  1936,  pub¬ 
lished  by  the  T.  C.  C.  (R.  173-174) 

(8)  Xew  York  Central  Railroad  (Buffalo  &  East) 
Schedule  of  Rules  aud  Rates  of  Pay,  Conductors, 
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Trainmen  and  Yardmen,  effective  December  1,  1920. 
(R.  233-234) 

(9)  The  Pennsylvania  Railroad  Schedule  of  Regula¬ 
tions  and  Rates  of  Pay  for  the  Government  of  Conduc¬ 
tors,  Trainmen  and  Switchtenders  in  Road  and  Yard 
Service,  Regulations  effective  April  1,  1927:  Rates 
effective  December  1,  1926.  (R.  234-37) 

(10)  Schedule  of  Baltimore  &  Ohio  Railroad  Com- 
r>anv,  Rules  and  Rates  of  Pav  for  Trainmen:  Rules 
effective  September  1,  1927 :  Rates  effective  December 
1,  1926.  (R.  237-38) 

(11)  Schedule  of  Central  Railroad  of  New  Jersey, 
Rules  Affecting  the  Employment  and  Pay  of  Train¬ 
men  and  Yardmen:  Rates  effective  December  1,  1926; 
Rules  effective  May  1,  192S.  (R.  239-40) 

(12)  Schedule  of  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  and  the  Chicago,  Rock  Island  and 
Gulf  Railway  Company,  Rules  and  Rates  of  Pay  for 
Switchmen,  effective  July  1,  1927.  (R.  241) 

(13)  Schedule  of  Chicago  Great  Western  Railroad 
Company,  governing  the  Employment  of  Yardmen,  ef¬ 
fective  January  20,  1936.  (R.  242) 

(14)  The  Chesapeake  and  Ohio  Railway  Company, 
Schedule  of  Wages  and  General  Regulations  for  Con¬ 
ductors,  Trainmen  and  Yardmen,  effective  February 
1,  1927.  (R.  242-44) 

In  conclusion,  on  this-  branch  of  the  argument,  we 
maintain  that  the  evidence,  oral  and  documentary,  in 
this  record  establishes  (a)  that  yard  conductors  (fore¬ 
men)  are  a  separate  and  distinct  craft  or  class  inde¬ 
pendently  of  the  craft  or  class  of  yard  brakomen  (help- 
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id's),  and  tin*  craft  of  swiu-litciidcrs,  in  yard  service, 
and  that  such  separate  classification  has  been  recog¬ 
nized  over  a  period  of  many  years:  and 

(b)  That  the  classifications  listed  on  the  seniority 
rosters  are  not  merely  occupational  classifications,  but 
are  in  reality  classifications  of  crafts  or  classes  as  they 
are  and  have  been  established  by  the  employees  in  such 
crafts  or  classes. 

III. 

The  evidence  in  the  record  respecting  (a)  the  dis¬ 
tinguishing  characteristics  between  the  craft  of  yard 
conductors  (foremen)  and  the  craft  of  yard  brakemen 
(helpers) ;  and  (b)  the  conflict  of  interest  between  the 
craft  of  yard  conductors  (foremen)  and  the  craft  of 
yard  brakemen  (helpers)  indisputably  supports  the 
argument  of  appellants  that  these  crafts  are  separate 
and  distinct  and  presents  convincing  reasons  why  such 
crafts  should  be  classified  separately  for  representation 
under  the  Railway  Labor  Act. 

I  Yard  conductors  (foremen)  should  not  arbitrarily 
be  classified  in  the  so-called  craft  of  “yardmen”  with 
yard  brakemen  (helpers)  and  switchtenders,  despite 
evidence  establishing  that  (a)  the  work  of  the  yard 
conductors  (foremen)  is  essentially  different  from  the 
work  of  the  other  employees  in  yard  service;  (b)  the 
problems  of  yard  conductors  (foremen)  are  essentially 
different  from  those  of  the  other  employees  in  yard 
service,  and  (c)  there  is  no  community  of  interest  but, 
on  the  contrary,  a  conflict  of  interest,  between  the  yard 
conductors  (foremen)  and  the  other  employees  in  yard 
service. 

As  we  have  already  pointed  out  in  an  earlier  part 
of  this  brief,  the  employees  on  the  P.  &  L.  E.  have  in- 


torchangeable  rights  to  work  on  the  road,  or  in  the 
yard.  The  employees  in  the  exercise  of  their  seniority 
have  the  choice  of  working  on  the  road,  or  in  the  yard 
subject  to  the  rules  governing  their  employment. 

The  prime  reasons  which  actuate  employees  to  or¬ 
ganize  themselves  in  crafts  for  collective  bargaining, 
among  others,  are  (a)  the  employees  composing  the 
craft  are  engaged  in  the  same  kind  of  work;  (b)  there 
is  a  kinship  of  interest  among  the  employees  com¬ 
posing  the  craft  and  (c)  their  problems  and  interests 
are  common  to  all  members  of  the  craft. 

The  decision  of  the  Board  has  undertaken  to  com¬ 
bine  the  craft  of  yard  conductors  (foremen),  the  craft 
of  yard  brakemen  (helpers)  and  the  craft  of  switch- 
tenders  in  a  new  craft  designated  by  the  Board  as 
“yardmen”  despite  the  fact  that  the  evidence  in  this 
record  establishes  that  (a)  the  yard  conductors  (fore¬ 
men),  the  yard  brakemen  (helpers)  and  the  switch- 
tenders  are  not  engaged  in  the  same  kind  of  work, 
but,  on  the  contrary,  the  work  of  the  several  crafts  is 
entirely  different;  and  (b)  there  is  no  kinship  of  in¬ 
terest  but,  on  the  contrary,  there  is  a  conflict  of  inter¬ 
est,  among  the  employees  merged  in  this  new  craft. 

(a)  Evidence  as  to  distinguishing  characteristics. 

Frank  J.  Williams.  Vice  President  of  ().  H.  testi¬ 
fied  that  he  was  familiar  with  the  distinguishing  char¬ 
acteristics  between  the  craft  of  yard  conductor,  and  the 
craft  of  brakeman  or  flagman.  (R.  160-61) 

Among  the  distinguishing  characteristics  between 
the  crafts  are: 

(a)  There  is  a  differential  in  the  rates  of  pay  between 
conductor,  brakeman  and  flagman,  both  in  road  service 
and  yard  service. 


(b)  In  both  road  train  service  and  yard  service,  tlie 
conductor  is  in  charge.  He  is  in  a  supervisory  capac¬ 
ity.  A  brakeman  or  helper  in  yard  service  is  sub¬ 
ordinate  to  the  orders  and  instructions  of  tlie  con¬ 
ductor. 

(c)  Tlie  book  of  rules  that  each  employee  signs  up 
for  when  he  enters  the  employment  of  the  railroad 
'prescribes  the  duties  of  the  conductor;  also  the  duties 
of  the  yard  helper  or  brakeman,  and  they  are  subject 
to  the  orders  or  instructions  they  receive  from  the  con¬ 
ductor,  and  he  is  held  responsible  for  carrying  out  the 
orders  of  the  carrier.  That  is  true  in  the  yard  also. 
( R.  1(51) 

•  d)  The  conductor  has  to  come  up  through  the  ranks 
of  brakeman,  and  lie  has  to  fit  himself  for  the  higher 
responsibilities  resting  upon  the  conductors.  (R.  161) 

( e)  Conductor’s  position  is  superior  to  that  of  brake- 
man  and  flagman.  Tie  is  not  only  responsible  for  his 
own  actions,  but  is  held  responsible  for  the  actions  of 
the  brakemen  or  yard  helpers.  (R.  162) 

Tlie  distinguishing  characteristics  as  to  which  wit¬ 
ness  has  testified,  were  recognized  as  in  force  prior 
to  tlie  1026  Railway  Labor  Act,  and  the  .Tune  21,  1934 
amendment  of  that  Act.  They  have  been  recognized 
since  agreements  have  been  written  between  the  or¬ 
ganizations  and  the  railroad  companies.  (R.  162) 

Wii.i.tam  David  Johnson.  Vice  President,  0.  R.  C., 
testified  that  he  is  familiar  with  the  distinguishing 
characteristics  between  the  craft  of  conductors  and  the 
craft  of  brakemen.  (R.  169) 

In  describing  the  distinguishing  characteristics  be¬ 
tween  the  two  crafts,  the  witness  testified: 
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Conductors  duties  are  supervisory.  Conductor  lias 
charge  of  the  train,  and  brakemen  work  under  his 
supervision.  (R.  169) 

The  conductor  supervises  the  movements  of  the  en¬ 
gine  crew  so  far  as  it  pertains  to  the  actual  operation 


of  the  train.  (R.  170) 

Conductor  is  held  responsible  for  observance  of  op¬ 
erating  rules  and  of  all  those  who  are  under  his  super¬ 
vision  or  direction.  (R.  170) 

There  is  a  differential  in  rate  of  pay  between  the 
conductor  or  the  brakeman,  because  of  the  responsi¬ 
bilities  imposed  on  the  conductor.  There  is  a  differ¬ 
ence  in  the  kind  of  work  that  the  men  in  the  two  crafts 
or  classes  are  called  upon  to  do.  The  question  of  pro¬ 
motion  which  is  regulated  by  seniority,  is  a  distin¬ 
guishing  characteristic.  What  witness  has  said  about 
the  distinguishing  characteristics  applies  to  both  road 
and  yard  service.  (R.  370) 


(b)  Evidence  as  to  conflict  of  interest. 

Fkank  J.  Williams,  testified  as  to  conflict  of  inter¬ 
est,  particularizing  as  follows: 

fa)  So  long  as  the  senior  class — conductors — have 
something  that  junior  man — that  is,  brakeman,  wants, 
there  will  be  a  conflict  of  interest,  because  self-preser¬ 
vation  is  the  first  law  of  nature.  (R.  162-163) 

(b)  If  the  junior  craft,  that  is,  brakemen,  had  tin* 
right  to  legislate  for  the  senior  craft,  that  is,  conduc¬ 
tors,  the  seniority  rights  of  conductors  v’ould  be  im¬ 
paired,  and  their  rates  of  pay  wTould  likewise  be  im¬ 
paired.  (R.  163) 

(c)  Junior  craft  (brakemen)  have  numerical  su¬ 
premacy  and  could  outvote  conductors  by  almost  three 


to  one.  It  is  human  nature  to  expect  the  brakemeu  to 
endeavor  to  obtain  for  themselves  higher  rates  of  pay 
which  would  naturally  impair  the  rights  of  the  con¬ 
ductors.  (R.  163) 

(d)  There  is  a  conflict  of  interest  between  the  two 
Icrafts  with  respect  to  mileage  limitations.  (R.  163) 

(e)  There  is  a  conflict  of  interest  in  the  exercise  of 
seniority  in  the  selection  of  runs  or  the  performance 
of  service:  seniority  is  the  most  valuable  thing  that  a 
man  may  have.  (R.  163) 

i  (f)  So  long  as  the  senior  group  (conductor)  has  the 
right,  as  laid  down  in  the  Railway  Labor  Act,  as 
amended,  to  choose  their  own  representatives,  they  will 
be  able  to  control  their  own  interests.  Men  hire  out 
on  a  railroad  as  brakemen.  They  earn  seniority  as 
brakemeu.  That  seniority  is  never  taken  away  from  a 
man.  Later  on  in  his  work  on  the  railroad  he  is  pro¬ 
moted  to  conductor.  After  he  is  promoted  to  conduc¬ 
tor  he  earns  seniority  concurrently  as  a  conductor  and 
brakeman.  (R.  164) 

i  (g)  Article  26  (b)  in  the  agreement  of  November 
17,  1936.  and  the  interpretation  thereof,  represents  a 
clear  case  of  conflict  of  interest  between  the  craft  or 
class  of  conductors  and  the  craft  or  class  of  brakemen 
on  this  railroad.  (R.  165) 

(h)  Each  represents  a  conflict  of  interest,  because 
the  junior  group  is  trying  to  get  something  that  the 
senior  group  has.  It  would  be  to  the  interest  of  the 
junior  group  to  confine  the  conductors  to  jobs  in  the 
!  conductor  class,  because  it  would  permit  the  junior 
man  to  remain  on  good  runs  as  brakeman,  while  the 
i  conductors  would  be  forced  to  exercise  their  rights  on 
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poor  runs  and  travel  over  various  sections  of  the  rail¬ 
road,  instead  of  remaining  in  one  district.  (R.  165) 

(i)  In  railroad  operations  there  is  what  is  known  as 
zoning,  that  is,  a  railroad  is  divided  into  zones  or  dis¬ 
tricts,  so  that  in  the  exercise  of  their  seniority,  the 
conductors  may  not  be  required  to  leave  their  homes, 
but  may  exercise  their  seniority  in  their  home  zone  or 
district.  The  zoning  of  railroads  has  been  the  source 
of  conflict  of  interest  between  the  craft  of  conductors 
and  the  craft  of  brakemen.  (R.  165-166) 

(j)  In  zoning  these  properties,  the  representatives 
of  the  brakeman  class  wanted  to  make  the  zone  over 
the  entire  district  where  the  man  held  his  rights,  in 
order  that  the  senior  man  would  have  to  go  away  from 
home  and  give  the  junior  man  the  privilege  of  working 
at  home.  There  was  very  much  of  a  conflict  of  interest 
between  the  two  crafts  on  the  adoption  of  zones  on  the 
railroads,  and  on  many  railroads  they  could  never  get 
together  on  the  zones.  (R.  167) 

(k)  If  the  brakemen  obtained  the  representation, 
they  would  attempt  to  make  agreements  in  their  own 
interests  and  against  the  interests  of  conductors,  and 
would  thus  abridge  the  rights  of  the  conductors.  (R. 
167) 

On  cross  examination  the  witness  testified  further 
regarding  the  conflict  of  interest  between  the  two 
groups  as  to  zoning  of  railroads.  (R.  167) 

Witness  gave  his  interpretation  of  Article  26  (b) 
of  the  schedule  of  November  17, 1936  (B.  R.  T.  Ex.  10). 
(R.  167-16S) 

There  is  not  any  conflict  of  interest  between  the  con¬ 
ductors  and  the  conductors,  so  long  as  they  are  left 
to  regulate  their  own  affairs.  If  the  brakemen  are  al- 
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lowed  to  vote  for  representation  of  conductors,  they 
would  outvote  the  conductors.  Witness  wants  that 
answer  to  stand  as  his  carefully  planned  reply.  (K. 
169) 

William  David  Johnson  testified  as  to  conflict  of 
interest,  and  particularized  as  follows : 

Conflict  of  interest  is  accentuated  by  reduction  in 
railroad  service.  (R.  175) 

There  is  also  a  conflict  of  interest — 

(a)  In  the  selection  of  work  in  the  exercise  of  se¬ 
niority.  (R.  175) 

(b)  In  adopting  rules  as  to  mileage  limitations. 

(c)  In  the  exercise  of  seniority,  and  also  with  refer¬ 
ence  to  zoning  railroads.  (R.  175) 

There  is  a  conflict  of  interest  because  of  differential 
in  rate  of  pay.  (R.  176) 

i  In  the  recent  convention  in  Chicago  in  the  wage 
movement  there  was  a  conflict  of  interest.  The  brake- 
men  wanted  a  flat  increase,  and  the  conductors  wanted 
a  percentage  increase.  The  flat  increase  would  result 
in  closing  up  the  differential  between  the  conductors 
and  the  brakemen,  and  the  percentage  increase  would 
preserve  that  differential.  (R.  176) 

Article  26  (b),  P.  &  L.  E.  schedule,  November  17, 
1936,  represents  a  conflict  of  interest  between  conduc¬ 
tors  and  brakemen.  (R.  176) 

The  only  other  testimony  in  the  record  respecting 
conflict  of  interest  is  that  of  S.  R.  Harvey,  Assistant 
President,  B.  of  R.  T.  He  testified  that  in  his  opinion 
there  is  no  conflict  of  interest  between  yard  foremen, 
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yard  helpers  and  switchtenders.  (R.  196-197)  He  does 
not  think  there  is  any  conflict  of  interest  between  the 
conductor  class  and  the  brakeman  class  in  regard  to 
matters  of  runs  and  layovers.  (R.  202) 

Appellants  maintain  that  the  evidence  in  the  record 
establishes  that  the  work  of  yard  conductor  is  essen¬ 
tially  different  from  the  work  of  the  other  employees 
in  yard  service.  Shortly  stated,  these  differences  are: 

(a)  The  yard  conductor  (foreman)  is  the  boss  in 
yard  operations,  working  in  a  supervisory  capacity; 
and  the  yard  brakemen  (helpers)  are  under  the  direc¬ 
tion  and  subject  to  the  orders  and  instructions  of  the 
yard  conductor. 

(b)  The  yard  conductor  (foreman)  is  charged  with 
the  responsibility  of  carrying  out  the  orders  of  the 
carrier. 

(c)  The  yard  conductor  (foreman)  has  come  up 
through  the  ranks  of  brakeman,  and  has  qualified  him¬ 
self  to  assume  the  higher  responsibilities  resting  upon 
the  conductor. 

(d)  The  yard  conductor’s  position  is  superior  to 
that  of  the  yard  brakeman,  and  he  is  not  only  held 
responsible  by  the  carrier  for  his  own  actions,  but  is 
also  held  responsible  for  the  actions  of  the  yard  brake- 
men  (helpers). 

(e)  Because  of  the  higher  duties  and  greater  re¬ 
sponsibilities  of  the  yard  conductor  (foreman)  there 
is  a  differential  in  his  rate  of  pay,  and  the  rate  of  pay 
of  the  yard  brakemen  (helpers). 

Considering  the  evidence  in  the  record  as  to  the 
actual  conditions  obtaining  in  the  operation  of  rail¬ 
roads,  it  is  obvious  that  there  is  a  distinct  conflict  of 
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interest  between  the  craft  ot*  yard  conductors  (fore¬ 
men)  and  the  craft  of  yard  brakemen  (helpers). 

The  fact  that  such  conflict  of  interest  does  ob¬ 
tain  makes  it  all  the  more  important  that  the  members 
of  the  craft  of  yard  conductors  (foremen)  should  be 
protected  against  invasion  by  the  craft  of  yard  brake- 
men  (helpers).  To  safeguard  the  rights  of  the  mem¬ 
bers  of  the  craft  of  yard  conductors  (foremen),  no 
other  employees  in  yard  service  should  be  permitted 
to  vote  for  the  selection  of  the  representative  of  the 
craft  of  yard  conductors  (foremen). 

It  is  undisputed  that  the  yard  conductors  (fore¬ 
men)  receive  a  higher  rate  of  pay  than  the  yard  brake- 
men  (helpers).  It  is  obvious  that  if  the  yard  brakemen 
(helpers)  control  the  making  of  the  agreement  with 
the  carrier  this  differential  in  rates  of  pay  between 

the  vard  conductors  and  vard  brakemen  will  be  nar- 
♦  • 

rowed,  to  the  detriment  of  the  yard  conductors.  This 
differential  in  rates  of  pay  is  due  to  the  fact  that  the 
yard  conductor  (foreman)  is  much  older  in  the  ser¬ 
vice  of  the  carrier,  occupies  a  more  advanced  position, 
has  more  exacting  and  intricate  duties  to  perform,  and 
carries  the  burden  of  greater  responsibilities. 

If  the  yard  brakemen  (helpers)  and  switchtenders 
should  succeed  in  controlling  the  selection  of  the  rep¬ 
resentation  of  the  craft  of  yard  conductors  (foremen), 
it  requires  little  or  no  imagination  to  visualize  that  it 
would  result  in  the  yard  brakemen  (helpers)  making 
rules  and  regulations  which  would  be  to  their  inter¬ 
ests  and  inimical  to  the  interests  of  the  conductors. 

Moreover,  the  evidence  establishes  that  the  zoning  of 
railroads  has  been  and  is  a  source  of  conflict  of  interest 
between  the  craft  of  yard  conductors  (foremen)  and 
the  craft  of  yard  brakemen  (helpers).  In  railroad  par- 
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lance,  the  “zoning;”  of  railroads  means  to  divide  the 
railroads  into  districts;  for  example,  on  the  P.  &  L.  E., 
the  Pittsburgh  Terminal  mav  be  one  district,  and  the 
Youngstown  Terminal  may  be  another  district.  In 
many  instances,  because  of  reduction  in  traffic,  jobs 
are  discontinued.  The  schedules  in  effect  provide  for 
the  exercise  of  seniority  rights  by  employees  whose 
jobs  are  discontinued.  (Article  57,  Schedule,  Febru¬ 
ary  16,  1924)  (R.  133-134)  ) 

To  illustrate,  if  the  railroad  is  zoned  and  a  yard 
conductor  (foreman)  is  holding  a  regular  job  in  the 
Youngstown  district,  and  his  job  is  discontinued,  he 
may  displace  any  other  yard  conductor  (foreman)  who 
is  junior  to  him  in  seniority,  holding  a  job  as  yard  con¬ 
ductor  (foreman)  in  the  Youngstown  district.  In  case 
he  is  unable  to  displace  any  junior  yard  conductor 
(foreman)  holding  a  job  as  yard  conductor  (foreman), 
in  the  exercise  of  his  seniority,  he  may  displace  a  yard 
brakeman  (helper)  junior  to  him,  who  is  holding  a  reg¬ 
ular  job  as  a  yard  brakeman  (helper).  This  process, 
in  railroad  practice,  is  commonly  known  as  “bump¬ 
ing”. 

In  case  the  railroad  is  not  zoned,  then  the  seniority 
rights  of  the  yard  conductor  (foreman)  extend  over  the 
entire  length  of  the  railroad,  and  are  not  restricted  to 
any  particular  terminal.  In  such  case  if  the  yard  con¬ 
ductor  (foreman)  is  holding  a  job  as  yard  conductor 
(foreman),  in  the  Youngstown  district,  and  his  job  is 
discontinued,  he  is  required  to  take  any  available  job 
as  yard  conductor  (foreman)  on  any  portion  of 
the  railroad  to  which  he  is  entitled  in  the  exercise  of 
his  seniority.  In  case  his  seniority  entitled  him  to  take 
a  job  in  the  Pittsburgh  Terminal  as  yard  conductor 
(foreman)  he  must  leave  his  home  in  Youngstown,  go 
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to  Pittsburgh  and  take  any  available  .job  as  yard  con¬ 
ductor  (foreman)  in  that  terminal.  He  would  not  have 
the  right  to  displace  a  yard  brakcman  (helper)  hold¬ 
ing  a  job  as  yard  brakeman  (helper)  in  the  Youngs¬ 
town  district  if  there  is  a  job  available  on  any  portion 
of  the  road  as  yard  conductor  (foreman)  to  which  he 
would  be  entitled  in  the  exercise  of  his  seniority. 

The  fact  that  in  such  case  the  railroad  is  not  zoned, 
and  for  that  reason  the  yard  conductor  (foreman),  who 
is  the  senior  employee,  is  required  to  leave  his  home 
district  and  go  elsewhere  on  the  railroad  to  take 
a  job,  while  the  yard  brakeman  (helper),  the 
junior  employee,  may  retain  his  job  in  his  home  dis¬ 
trict,  clearly  presents  a  real  conflict  of  interest  be¬ 
tween  the  craft  of  yard  conductors  (foremen)  and  the 
craft  of  yard  brakemen  (helpers)  in  the  zoning  of  the 
railroad. 

The  distinguishing  characteristics  between  the  craft 
of  yard  conductors  (foremen)  and  the  craft  of  yard 
brakemen  (helpers),  and  the  conflict  of  interest  be¬ 
tween  these  crafts,  hereinbefore  enumerated,  particu¬ 
larly  the  conflict  of  interest  respecting  the  zoning  of 
railroads,  present  cogent  reasons  why  the  craft  of  yard 
conductors  (foremen)  should  be  classified  as  a  sepa¬ 
rate  and  distinct  craft  from  the  craft  of  yard  brake- 
men  (helpers)  for  purposes  of  representation  under 
the  Railway  Labor  Act. 
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CONCLUSION. 

In  conclusion,  it  is  respectfully  submitted  that  the 
Court  below  erred  in  its  findings  of  fact  and  conclu¬ 
sions  of  law,  and  in  entering  judgment  dismissing  the 
complaint  of  appellants,  and  for  the  reasons  herein¬ 
before  stated,  the  judgment  of  the  Court  below  should 
be  reversed. 

Respectfully  submitted, 

Geo.  P.  Hoover, 

John  M.  Grimm, 

Attorneys  for  Appellants. 

February  15,  1940. 
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United  States  Court  of  Appeals  for  the 
District  of  Columbia 

October  Term,  1939 


No.  7530 

Order  of  Railway  Conductors  of  America,  Robert  D.  Bell, 
Raymond  T.  Lynch,  David  H.  Sims,  William  H.  Maphis, 
Arthur  W.  Fieldson.  and  James  W.  Weaver,  appellants 

v. 

National  Mediation  Board.  David  J.  Lewis  (Substituted 
in  Place  and  Stead  of  William  M.  Leiserson),  Otto  S. 
Beyer,  and  George  A.  Cook,  Individually  and  as  Members 
of  the  National  Mediation  Board,  and  Brotherhood  of 
Railroad  Trainmen,  appellees 


APPEAL  FROM  THE  DISTRICT  COURT  OF  THE  EXITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  APPELLEES,  NATIONAL  MEDIATION  BOARD,  LEWIS, 

BEYER,  AND  COOK 


NATURE  OF  THE  PROCEEDINGS 

This  is  a  proceeding  by  the  Order  of  Railway  Conductors 
(0.  R.  C.)  and  certain  of  its  members  who  are  employees  of 
the  Pittsburgh  and  Lake  Erie  Railroad  1  (P.  and  L.  E.)  to  set 
aside  a  certification  of  the  National  Mediation  Board  that  the 
Brotherhood  of  Railroad  Trainmen  (B.  R.  T.)  is  entitled  to 

1  The  complaint  also  refers  to  the  Lake  Erie  ami  Eastern  Railroad,  a 
part  of  the  Pittsburgh  and  Lake  Erie,  which  is  not  mentioned  separately 
in  the  record  and  will  not  be  hereafter  referred  to  in  this  brief. 

(1) 
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represent  yardmen  (including  yard  foremen  or  conductors, 
yard  helpers  or  brakemen,-  and  switchtenders)  on  the  Pitts¬ 
burgh  and  Lake  Erie  Railroad.  The  National  Mediation 
Board,  after  a  hearing,  found  that  yardmen  constituted  a 
single  craft  or  class  for  purposes  of  collective  bargaining  under 
the  Railway  Labor  Act  (R.  2S-44).  The  District  Court,  after 
trial,  held  this  decision  to  be  supported  both  by  substantial 
evidence  and  the  weight  of  the  evidence  (R.  252-254),  refused 
to  set  the  certification  aside,  and  dismissed  the  complaint. 
This  appeal  has  been  taken  from  the  judgment  of  dismissal 
(R.  254). 

QUESTION  PRESENTED 

Whether  the  decision  of  the  National  Mediation  Board  that 
yard  foremen  or  conductors  do  not  constitute  a  separate  craft 
or  class  for  purposes  of  collective  bargaining  under  the  Act  is 
arbitrary,  capricious,  or  unsupported  by  substantial  evidence. 

THE  STATUTE 

The  statute  involved  is  the  Railway  Labor  Act.  as  amended. 
4S  Stat.  1185,  l\  S.  C.,  Title  45.  Sections  151-163.  The  pro¬ 
visions  primarily  involved  in  this  case  are  a  portion  of  Section 
2.  Fourth,  and  Section  2.  Ninth,  which  read  as  follows: 

Fourth.  Employees  shall  have  the  right  to  organize 

!  and  bargain  collectively  through  representatives  of  their 
own  choosing.  The  majority  of  any  craft  or  class  of 
employees  shall  have  the  right  to  determine  who  shall 
be  the  representative  of  the  craft  or  class  for  the  pur¬ 
poses  of  this  Act.  *  *  * 

Ninth.  If  any  dispute  shall  arise  among  a  carrier’s 
employees  as  to  who  are  the  representatives  of  such 
employees  designated  and  authorized  in  accordance  with 
the  requirements  of  this  Act,  it  shall  be  the  duty  of 
the  Mediation  Board,  upon  request  of  either  party  to 
the  dispute,  to  investigate  such  dispute  and  to  certify 
to  both  parties,  in  writing,  within  thirty  days  after  the 

5  The  terms  "yard  foreman”  and  "yard  conductor"  are  synonymous,  as 
are  the  terms  "yard  helper"  and  "yard  brakeman." 
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receipt  of  the  invocation  of  its  services,  the  name  or 
names  of  the  individuals  or  organizations  that  have 
been  designated  and  authorized  to  represent  the  em¬ 
ployees  involved  in  the  dispute,  and  certify  the  same 
to  the  carrier.  Upon  receipt  of  such  certification  the 
carrier  shall  treat  with  the  representative  so  certified 
as  the  representative  of  the  craft  or  class  for  the  pur¬ 
poses  of  this  Act.  In  such  an  investigation,  the  Media¬ 
tion  Board  shall  be  authorized  to  take  a  secret  ballot 
of  the  employees  involved,  or  to  utilize  any  other  ap¬ 
propriate  method  of  ascertaining  the  names  of  their 
duly  designated  and  authorized  representatives  in  such 
manner  as  shall  insure  the  choice  of  representatives  by 
the  employees  without  interference,  influence,  or  coer¬ 
cion  exercised  by  the  carrier.  In  the  conduct  of  any 
election  for  the  purposes  herein  indicated  the  Board 
shall  designate  who  may  participate  in  the  election  and 
establish  the  rules  to  govern  the  election,  or  may  ap¬ 
point  a  committee  of  three  neutral  persons  who  after 
hearing  shall  within  ten  days  designate  the  employees 
who  may  participate  in  the  election.  The  Board  shall 
have  access  to  and  have  power  to  make  copies  of  the 
books  and  records  of  the  carriers  to  obtain  and  utilize 
such  information  as  mav  be  deemed  necessary  by  it  to 
carry  out  the  purposes  and  provisions  of  this  paragraph. 

STATEMENT 

The  following  facts  found  both  by  the  National  Mediation 
Board  (R.  31-44)  and  the  District  Court  (R.  246-250)  are  not 
in  dispute.  They  are  set  forth  substantially  in  the  language 
of  the  District  Court’s  findings  (R.  247-250). 

4.  For  many  years  prior  to  1935  the  Pittsburgh  and 
Lake  Erie  Railroad  Company  made  and  maintained 
joint  working  agreements  with  the  conductors,  train¬ 
men.  and  yardmen  represented  by  the  Order  of  Railway 
Conductors  and  the  Brotherhood  of  Railroad  Trainmen. 
In  negotiating  these  agreements  the  Order  of  Railway 
Conductors  represented  the  road  conductors,  and  the 
Brotherhood  of  Railroad  Trainmen  negotiated  for  and 
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represented  the  trainmen  and  yardmen,  the  latter  in¬ 
cluding  foreman,  helpers,  and  switchtenders. 

5.  In  January  1035  the  Order  of  Railway  Conductors 
invoked  the  services  of  the  Board  in  behalf  of  the  road 
and  yard  conductors,  road  and  yard  brakemen,  train 
baggagemen,  ticket  collectors,  and  switchtenders  em¬ 
ployed  by  the  Pittsburgh  and  Lake  Erie  Railroad  to 
settle  a  dispute  as  to  who  should  properly  represent 
these  employees  in  accordance  with  Section  2,  Ninth, 
of  the  Railway  Labor  Act. 

(5.  The  Board  investigated  the  dispute,  without  hold¬ 
ing  any  hearing  as  to  the  proper  division  of  the  em¬ 
ployees  into  crafts,  or  classes,  and  held  an  election.  For 
the  purpose  of  the  election  the  employees  were  divided 
into  the  seven  groups  named  above. 

The  result  of  the  election  was  as  follows: 


X  ii  hi  hr  r  of  cm  pi  ogees  voting  for  the  contenting  organizations 


For  Order 
of  Railway 
Conduc¬ 
tors  ! 

For  the 
Brother¬ 
hood  of 
Railroad 
Train¬ 
men  1 

Void 

Ballots 

Number 
of  em¬ 
ployees 
eligible  to 
vote 

Road  Conductor  . . .  . 

33 

15 

4* 

Yard  Conductors  . 

51 

57 

114 

Road  Brakemen-Flacmcn  _ 

42 

r.i 

105 

Yard  Brakeme:'.  . 

11- 

330 

1 

44  s 

Train  Baggagemen 

4 

11 

15 

Ticket  Collectors  .. 

3 

0 

3 

Switch  lenders  ...  . . .  . 

$ 

15 

27 

>  Through  a  tyjHjgraphical  error.  Hit*  unite*  t<f  the  two  orgniiimtions  were  incorrectly 
transposed  in  Hu*  Court's  flatting*  di.  '.’is).  The  tabulation  ujnm  which  the  finding  is 
based  shows  the  mistake  <K.  ii"'. 


On  the  basis  of  this  election  the  Board  on  March  7. 
1935.  certified  that  the  Order  of  Railway  Conductors 
was  duly  designated  and  authorized  to  represent  the 
road  conductors  and  the  ticket  collectors,  and  that  the 
Brotherhood  of  Railroad  Trainmen  was  duly  designated 
and  authorized  to  represent  the  road  brakemen  and 
flagmen,  yard  brakemen.  train  baggagemen,  and  switch 
tenders.  No  certification  was  made  for  the  yard  con¬ 
ductors,  because  neither  of  the  contesting  organizations 
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received  a  majority  vote  of  those  eligible.  (Although 
the  Brotherhood  received  fifty-seven  votes  as  compared 
to  fifty-one  for  the  Order  of  Railway  Conductors,  the 
Board  at  that  time  held  that  a  majority  of  those  eligible 
was  necessary.  )a 

7.  On  March  3.  1035.  the  Order  of  Railway  Con¬ 
ductors  again  invoked  the  services  of  the  Board  to 
settle  the  dispute  as  to  who  should  properly  represent 
the  yard  conductors  (foremen).  The  Board  investi¬ 
gated  the  dispute,  and  without  holding  any  hearing, 
took  a  secret  ballot.  The  result  of  the  election  was 
as  follows: 


Number  of  employee*  voting  for  contesting  organization# 


For  the 
Order  of 
Railway 
Conductors 

For  the 
Brother¬ 
hood  of 
Railroad 
Trainmeu 

Void 

Ballots 

Number  of 
employees 
elidible 
to  vote 

Yard  Conductors  (Foremen) . 

73 

2 

2 

114 

On  the  basis  of  this  election  on  September  2S,  1935, 
the  Board  certified  that  the  Order  of  Railway  Con¬ 
ductors  was  duly  designated  and  authorized  to  repre¬ 
sent  the  yard  conductors  (foremen). 

S.  Pursuant  to  this  certification,  after  a  request  from 
the  Order  of  Railway  Conductors,  on  November  17, 
1936.  the  carrier  entered  into  a  separate  agreement  with 
the  Order  of  Railway  Conductors  covering  conductors, 
assistant  conductors,  ticket  collectors,  and  yard  con¬ 
ductors  (foremen). 

9.  On  October  26.  1936,  the  Brotherhood  of  Railroad 
Trainmen  invoked  the  services  of  the  National  Media- 

9  Since  the  decision  in  Virginian  Rg.  v.  Sgstem  Federation  .Vo.  .'/<),  11  F. 
Supp.  621.  ufT d  S.">  F.  (2d)  <>41.  afTd  200  U.  S.  “.I.”,  the  Mediation  Board 
has  certified  the  organization  receiving  a  majority  of  the  votes  cast  in  an 
election  as  long  as  a  majority  of  the  eligibles  participated  (R.  36u).  If 
the  Board  had  applied  the  rule  thus  finally  established  as  correct  to  its 
certification  of  March  7.  1!)3T>.  the  B.  R.  T.  would  have  been  certified  ns  the 
representative  of  the  yard  conductors,  and  this  case  would  probably  never 
have  arisen. 
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tion  Board  to  settle  a  dispute  as  to  who  should  prop¬ 
erly  represent  road  conductors  and  yard  foremen, 
helpers,  and  switch  tenders  on  the  Pittsburgh  and  Lake 
Erie.  The  Brotherhood  claimed  that  it  had  been  se¬ 
lected  as  the  representative  for  the  purposes  of  collec¬ 
tive  bargaining  by  a  majority  of  the  employees  in  yard 
service,  including  yard  foremen  (conductors),  yard 
helpers  (brakemen).  and  switch  tenders,  and  that  all 
yard  service  employees  constituted  a  single  craft  or 
class.  The  Order  of  Railway  Conductors  contested 
these  claims,  its  position  being  that  yard  conductors 
(foremen)  were  a  separate  craft,  and  that  a  majority 
of  the  yard  conductors  had  selected  the  Order  of  Rail¬ 
way  Conductors  to  represent  them. 

10.  The  Board  thereupon  ordered  a  public  hearing 
to  be  held  as  to  the  questions  in  dispute,  and  a  hearing 
was  held  before  James  A.  Carmalt.  the  then  Chairman 
of  the  Board,  from  July  20  to  July  31.  1937,  inclusive. 
The  parties  appeared  by  counsel,  offered  testimony  and 
cross-examined  witnesses.  SSS  pages  of  testimony  were 
taken,  and  numerous  exhibits  introduced.  Subse¬ 
quently  briefs  were  filed  and  oral  argument  had  before 
the  fuil  Board. 

11.  On  July  14.  1938.  the  Board  handed  down  its 
findings  and  decision  (attached  to  the  complaint  herein 
as  Exhibit  A  and  entitled  “Direction  of  Election  and 
Designation  of  Eligible  Voters”),  in  which  it  held  that 
yard  foremen  or  conductors  were  not  a  separate  craft 
or  class  within  the  meaning  of  the  Railway  Labor  Act 
but  were  part  of  the  craft  or  class  of  yardmen  or  switch¬ 
men.  The  Board  held  that  its  own  previous  rulings  to 
the  contrary,  made  without  hearing,  had  been  erroneous. 
The  Board  directed  that  an  election  should  be  held  in 
which  all  yardmen  would  be  voted  as  one  craft  or  class. 
The  persons  eligible  to  vote  were  to  include  all  regu¬ 
larly  assigned  yardmen  and  such  other  men  as  devoted 
a  preponderant  amount  of  time  to  yard  work.  A  sepa¬ 
rate  ballot  was  directed  to  be  taken  for  road  conductors. 
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12.  Plaintiffs  duly  filed  with  the  Board  objections  and 
exceptions  to  these  findings. 

13.  The  election,  conducted  in  the  manner  prescribed 
by  the  Board,  was  held  between  November  10  and  No¬ 
vember  23,  193S.  The  result  of  the  election  was  as 
follows: 


V  umber  of  employ  re*  vo  tiny  for  contesting  organization* 


For  t  he 
Rrother- 
hnod  of 

Railroad 

Trainmen 

For  the 
Order  of 
Railway 

C  onductors 

Void 

Rallots 

Number  of 
employees 
ehsible 
to  vote 

Road  Pusscncer  and  freight  conductors 

♦*» 

25 

0 

47 

Yardmen  (conductors,  brakemen  and 

switch  tenders) . .  . 

309 

227 

1 

561 

#  *  *  *  * 

15.  On  November  29.  1938.  plaintiffs  filed  the  com¬ 
plaint  in  this  suit  in  which  they  prayed  that  the  Na¬ 
tional  Mediation  Board  be  restrained  from  issuing  a 
certification  that  the  Brotherhood  of  Railroad  Train¬ 
men  had  been  designated  to  represent  yardmen  on  the 
Pittsburgh  and  Lake  Erie  Railroad  on  the  ground  that 
the  Board’s  findings  of  fact  that  yardmen  constituted 
a  single  craft  or  class  were  arbitrary,  capricious,  and 
unsupported  by  substantial  evidence. 

A  temporary  injunction  to  prevent  issuance  of  the  certifica¬ 
tion  was  denied  on  January  16.  1939  (R.  250). 

14.  On  February  S.  1939.  the  Board  issued  a  cer¬ 
tification  setting  forth  the  result  of  the  election  and 
declaring  that  the  Brotherhood  of  Railroad  Trainmen 
had  been  duly  designated  to  represent  the  craft  or  class 
of  yardmen  (conductors,  brakemen.  and  switch  tenders) 
employed  by  the  Pittsburgh  and  Lake  Erie  Railroad, 
and  that  the  Order  of  Railway  Conductors  had  been 
duly  designated  to  represent  the  craft  or  class  of  road 
conductors  on  the  said  railroad  (R.  250). 

On  April  12.  1939.  leave  of  court  having  been  obtained 
(R.  70),  appellants  amended  their  complaint  so  as  to  pray 
that  the  certification  be  set  aside  (R.  71-75). 

21:5302—40 - 2 
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The  case  was  tried  before  Mr.  Justice  O’Donoghue  in  June 
1939.  The  record  of  the  trial  consisted  of  the  transcript  of 
the  proceedings  before  the  National  Mediation  Board  (R.  91- 
245)  and  a  stipulation  of  counsel  (R.  S7-S9).  The  record  has 
been  reduced  to  narrative  form  and  the  stipulation  reapproved 
for  purposes  of  the  record  on  appeal  (R.  S9-90).  The  details 
of  the  evidence  are  considered  at  the  appropriate  point  in  the 
argument,  infra ,  pp.  13-27. 

At  the  conclusion  of  the  trial.  Mr.  Justice  O’Donoghue 
found  (R.  252-253): 

17.  After  having  examined  the  transcript  of  the  testi¬ 
mony  and  the  exhibits  before  the  Board  and  the  docu¬ 
ments  of  which  the  Board  properly  took  judicial  notice 
(which  by  stipulation  of  the  parties  were  presented  to 
the  Court  and  are  included  in  the  record  in  this  case), 
the  Court  finds  that  the  findings,  including  the  above 
findings,  made  by  the  Board  are  supported  both  by  sub¬ 
stantial  evidence  and  by  the  weight  of  the  evidence  and 
that  they  are  neither  arbitrary  nor  capricious. 

Accordingly,  he  concluded  that  the  Board’s  certification  was 
valid  and  lawful  and  ordered  the  complaint  dismissed  (R.  254). 

SUMMARY  OF  ARGUMENT 

A.  The  question  in  this  case  is  whether  the  Mediation 
Board’s  decision  that  yardmen  constitute  a  single  craft  is  un¬ 
supported  by  substantial  evidence.  The  factors  to  be  consid¬ 
ered  in  determining  the  bounds  of  crafts  or  classes  under  the 
Railway  Labor  Act  are  the  preexisting  and  historical  group¬ 
ing  of  the  employees  for  purposes  of  collective  bargaining  on 
the  particular  carrier  concerned  and  on  the  railroads  generally, 
siniilarity  of  employment,  and  community  of  interest,  with 
the  first  of  predominant  importance. 

B.  The  facts  supporting  the  Mediation  Boards  decision  in 
this  case  may  be  summarized  as  follows:  The  work  and  rates 
of  pay  of  yard  foremen  and  helpers  differ  in  some  respects  but 
not  greatly.  In  the  scale  of  promotion  a  yard  foreman  has 
the  same  rank  as  a  road  flagman  (a  brakeman)  below  that  of 
road  conductor.  Most  yardmen  are  qualified  and  eligible  both 
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as  foremen  and  helpers  and  such  jobs  are  frequently  inter¬ 
changed.  And  the  almost  universal  past  and  present  practice 
on  the  railroads  of  the  country,  including  the  P.  &  L.  E..  has 
been  and  is  for  yardmen  to  bargain  collectively  as  a  single 
craft  through  a  single  representative  organization — most  of 
tiie  few  contrary  cases  resulting  from  admittedly  erroneous 
rulings  of  the  National  Mediation  Board.  These  facts  con¬ 
stitute  substantial  evidence  to  support  the  Board’s  decision 
that  yardmen  constitute  a  single  craft  and  not  three  sepa¬ 
rate  crafts  for  purposes  of  collective  bargaining. 

C.  The  factors  relied  on  by  appellants  do  not  prove  that 
yard  conductors  and  yard  brakemen  form  separate  crafts. 
The  fact  that  groups  of  employees  have  different  names  does 
not  mean  that  they  constitute  crafts  or  classes.  Recognized 
crafts  are  made  up  of  numerous  occupational  groups  referred 
to  by  different  names.  The  fact  that  the  same  P.  &  L.  E. 
employees  have  seniority  rights  and  work  interchangeably 
both  in  the  yard  and  on  the  road  does  not  prove  that  the  craft 
division  generally  recognized  on  the  road  must  be  followed 
in  the  yard  any  more  than  it  proves  the  converse.  Nor  is  the 
practice  on  the  road  in  any  way  controlling  in  the  yard.  The 
Board  is  not  required  to  fit  crafts  or  classes  into  a  symmetrical 
pattern  when  such  collective  bargaining  groups  developed  his¬ 
torically  in  more  or  less  haphazard  fashion.  The  courts  have 
recognized  that  Congress  intended  that  the  custom  and  prac¬ 
tice  among  the  employees  was  to  receive  primary  weight  in 
determining  the  limits  of  crafts  and  classes,  and  this  was  the 
standard  adopted  and  applied  by  the  Board  in  the  instant 
case. 

D.  The  most  that  can  be  said  for  appellants’  position  is 
that  there  are  some  facts  in  the  record  which  might  support, 
but  do  not  compel,  a  conclusion  that  yardmen  are  not  a  single 
craft.  These  factors  are  far  outweighed  by  others  supporting 
the  Board’s  decision.  The  weight  to  be  given  these  opposing 
factors  is  a  matter  for  the  Board  to  determine.  Accordingly, 
the  Court  below  correctly  held  that  the  Board’s  decision  was 
supported  both  by  substantial  evidence  and  the  weight  of  the 
evidence,  and  that  the  Board’s  certification  should  not  be  set 
aside. 
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ARGUMENT 

The  decision  of  the  National  Mediation  Board  that  yardmen 
on  the  Pittsburgh  and  Lake  Erie  Railroad  constitute  a 
single  craft  or  class  within  the  meaning  of  the  Railway 
Labor  Act  is  valid  because  not  arbitrary,  capricious,  or 
unsupported  by  substantial  evidence 

A.  The  controlling  principle* 

The  single  issue  in  this  case  is  whether  the  Board’s  finding 
that  yard  foremen  did  not  constitute  a  separate  craft  or  class 
for  purposes  of  collective  bargaining  is  arbitrary,  capricious,  or 
unsupported  by  substantial  evidence.  Other  questions  pre¬ 
sented  in  the  complaint  were  abandoned  by  appellants  at  the 
trial  and  are  not  urged  here. 

The  scope  of  judicial  review  is  not  in  issue  between  the 
parties.  This  Court  recently  declared  in  National  Federation 
of  Raihray  Worker s  v.  National  Mediation  Board ,  No.  7422, 
decided  January  8.  1940.  in  upholding  another  decision  of  Mr. 
Justice  O'Donoghue  in  a  proceeding  to  set  aside  a  certification 
of  the  National  Mediation  Board: 

Where  a  finding  of  the  Board  is  supported  by  substan¬ 
tial  evidence,  it  is  not  to  be  disturbed  by  the  courts, 
and  especially  so  here  in  view  of  the  concurrence  of  the 
district  court  in  that  finding. 

See  also  Brotherhood  of  Railroad  Trainmen  v.  National  Media¬ 
tion  Board.  88  F.  (2d)  757.  60  App.  D.  C.  375:  Brotherhood 
of  Firemen  and  Enginemen  v.  Kenan,  87  F.  (2d)  651,  654 
(C.  C.  A.  5th);  Nashville,  C.  S:  St.  L.  Rrj.  v.  Railway  Em¬ 
ployees'  Dept.,  93  F.  (2d)  340  (C.  C.  A.  6th);  cf.  Shields  v. 
Utah  Idaho  Central  R.  Co.,  305  l*.  S.  177,  184,  185. 

We  do  not  believe  that  there  is  any  substantial  dispute  be¬ 
tween  appellants  and  appellees  as  to’  the  factors  to  be  given 
consideration  in  determining  the  bounds  of  a  craft  or  class 
under  the  Railway  Labor  Act.  These  factors  have  been  de¬ 
scribed  in  two  judicial  opinions.  In  Brotherhood  of  Railroad 
Trainmen  v.  National  Mediation  Board,  supra,  this  Court 
declared  (88  F.  (2d)  at  759-760): 
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It  is  not  going  too  far  to  say  that  the  basic  and  under¬ 
lying  purpose  of  the  Act  was  to  insure  representation  in 
accordance  with  established  custom  to  those  employees 
whose  interests  are  involved.  But  the  Act  leaves  un¬ 
certain  the  precise  or  exact  meaning  of  the  words  “class 
or  craft.’’  and  we  think  obviously  for  the  reason  that 
it  was  intended  by  Congress  to  adopt  the  designation 
of  class  or  craft  as  determined  by  the  then  current  work¬ 
ing  agreement  between  the  railroad  and  particular  groups 

or  classes  of  its  employees. 

***** 

*  *  *  In  the  light  of  this  provision — and  of  the 

general  scheme  of  the  act  as  a  whole — we  think  it  is 
obvious  that  how  classes  are  to  be  formed  and  who  shall 
compose  them  are  matters  left  to  the  employees  them¬ 
selves;  and  so  we  think  that  by  reference  to  the  terms 
of  the  working  agreement  which  the  employees  have 
made,  is  to  be  found  at  least  some  evidence  of  who 
are  members  of  the  craft  or  class  covered  by  that 
agreement.  The  Board  also  recognizes  that  this  is  a 
criterion,  for  in  its  First  Annual  Report  to  Congress, 
after  noting  that  the  Act  docs  not  give  it  authority  to 
define  the  crafts  or  classes,  it  says:  “.So  far  as  possible 
the  Board  has  followed  the  past  practice  of  the  em¬ 
ployees  in  grouping  themselves  for  representation  pur¬ 
poses  and  of  the  carriers  in  making  agreements  with 
such  representatives.” 

***** 

*  *  *  But.  as  we  have  seen,  the  intent  of  Con¬ 

gress.  in  leaving  undefined  by  the  Act  the  personnel  of 
the  class  authorized  to  choose  a  representative,  was  to 
adopt  and  confirm  the  grouping  as  it  then  was  recog¬ 
nized  and  established  by  mutual  agreement  of  employee 
and  carrier. 

In  Brotherhood  of  Railway  and  Steamship  Clerks  v.  Nash¬ 
ville,  C.  &  St.  L.  Ry .,  94  F.  (2d)  97,  the  District  Court  had 
determined  the  proper  division  of  the  crafts  on  evidence  taken 
de  novo,  the  Mediation  Board  not  having  held  a  hearing  or 
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made  findings.  In  upholding  the  decision  below,  the  Circuit 
Court  of  Appeals  for  the  bth  Circuit  referred  to  the  various 
factors  which  should  be  taken  into  consideration  as  follows 
(pp.  99.  101): 

As  indicated  in  the  companion  case,  supra  \ Nashville, 
C.  St.  L.  Ry.  v.  Ry.  Employees  Dept 93  F.  (2d)  340 1 
it  is  apparent  from  a  careful  reading  of  the  Railway 
Labor  Act  that  the  intent  of  the  Congress  was  to  pre¬ 
serve  existing  crafts  and  classes  of  employees  as  units 
for  collective  bargaining  with  employers.  This  consti¬ 
tuted  in  part  at  least  the  rationale  of  our  decision. 
***** 

The  terms  ‘‘craft”  or  “class”  are  not  defined.  It  is 
fair  inference  that  the  Congress  intended  that  collective 
bargaining  groups  already  constituted  and  functioning 
were  to  be  recognized,  and  it  is  likewise  fair  inference 
that  the  terms  were  left  sufficiently  elastic  to  meet  not 
only  changing  conditions  but  also  varying  existing  con¬ 
ditions  among  the  employees  of  carriers  differing  greatly 
in  size,  number  of  employees,  intensiveness  of  their  or¬ 
ganization.  and  differences  in  its  origin,  scope,  and  de¬ 
velopment. 

***** 

It  may  be  deduced  from  this  that  there  is  no  conten¬ 
tion  that  the  Board  may  of  its  own  motion  establish 
crafts  or  classes  by  arbitrary  rulings  as  to  grouping,  or 
that  the  Board  is  authorized  by  the  statute  to  ignore 
historical  development,  the  wishes  of  the  employees,  or 
other  factors  material  to  a  determination  of  the  exist¬ 
ence  and  scope  of  existing  craft  or  class  groups. 
***** 

Our  analysis  of  the  evidence  indicates  that  the  facts 
!  found  are  fully  supported  by  the  proofs,  and  our  con¬ 
sideration  of  the  terms  of  the  statute  and  its  inherent 
design  compels  the  conclusion  that  it  neither  authorizes 
nor  encourages  nor  commands  the  type  of  gerrymander¬ 
ing  that  must  inevitably  follow  the  enforcement  of  a 
certification  which  ignores  the  basic  facts  of  historical 
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development,  similarity  of  employment,  community  of 
interest,  and  well-defined  group  choice. 

From  these  decisions  it  appears  that  the  controlling  criteria 
in  determining  the  boundaries  of  crafts  and  classes  under  the 
Railway  Labor  Act  are  the  preexisting  and  historical  grouping 
of  the  employees  for  purposes  of  collective  bargaining,  on  the 
particular  carrier  concerned  and  on  the  railroads  generally, 
similarity  of  employment  and  community  of  interest — with  the 
first  factor  being  the  most  important. 

B.  Analysis  of  the  evidence  supporting  the  Board’s  decision 

With  these  considerations  in  view  we  turn  to  the  evidence 
bearing  upon  the  question  of  whether  yardmen  are  one  or  three 
crafts. 

The  pertinent  facts  disclosed  in  the  record  are  as  follows: 

(1)  Kind  of  Work  Done. — Yardmen  are  railroad  employees 
who  cut,  make  up,  and  switch  cars  and  trains  in  the  yards 
(R.  1S9.  197).  They  work  in  yard  crews  consisting  of  a  yard 
foreman  or  conductor  and  usually  two  yard  helpers  or  brake- 
men  (R.  191,  204).  They  connect  and  disconnect  cars,  make 
up  and  break  up  trains,  turn  switches,  and  do  anything  else 
necessary  to  the  moving  of  cars  through  the  yards  (R.  189, 
197).  The  foreman  or  conductor  is  in  charge  of  the  crew 
and  receives  orders  from  the  yardmaster  (R.  161.  189,  191— 
192,  204-205).  He  supervises  the  work  of  the  crew,  but  the 
crew  works  as  a  unit  and  all  of  its  members,  including  the 
foreman,  do  the  same  kind  of  work,  the  foreman  perhaps  per¬ 
forming  a  smaller  proportion  of  the  manual  labor  than  the 
helpers4  (R.  1S9-191,  197-199,  204-206).  At  some  points 
there  are  switch  tenders  whose  duties  are  merely  to  operate 
switches  '’  (R.  189,  191).  The  trial  court  found  (R.  253): 

‘The  evidence  was  in  conflict  as  to  the  amount  of  assistance  given  by 
the  foreman  to  his  helpers.  Witnesses  for  the  Order  of  Railway  Conductors 
stated  that  such  work  was  performed  by  the  foreman  only  when  necessary 
(R.  204-2(56)  ;  witnesses  for  the  Brotherhood  of  Railroad  Trainmen  de¬ 
clared  that  the  foreman  cooperated  in  all  work  done  ( R.  ISO-191,  107-199). 
Since  such  testimony  may  possibly  have  been  slightly  exaggerated  on  each 
side,  we  have  assumed  the  fact  to  lie  between  the  two  extremes. 

J  Although  there  is  substantial  evidence  to  support  the  Board's  inclusion 
of  switch  tenders  within  the  same  craft  as  other  yardmen  (see  pp.  17-19, 
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Although  the  yard  foreman  is  in  charge  of  the  yard 
crew  and  receives  a  higher  rate  of  pay.  foreman  and 
helpers  do  the  same  kind  of  work,  the  foreman  working 
with  the  helper  in  the  switching  operations.  The 
work  of  yard  foremen  and  yard  helpers  is  very  simi¬ 
lar,  *  *. 

(2)  Rates  of  Pay. — Yard  foremen  receive  a  higher  rate  of 
pay  than  yard  helpers,  the  per  diem  rates  on  the  P.  &  L.  E. 
and  most  other  railroads  being  $7.14  and  $6.62.  respectively, 
for  the  two  positions"  (R.  100.  102.  1S6).  The  difference  be¬ 
tween  the  two  was  thus  52c.  This  difference  is  much  less  than 
that  between  road  conductors  and  road  brakemen  (R.  194- 
195).  Road  conductors  in  passenger  sendee  receive  $2.15  more 
per  day  than  road  brakemen;  the  difference  is  $1.42  in  through 
freight  service  and  $1.55  in  way  freight  service  7  (R.  93-96, 
163).  And  the  difference  between  the  pay  of  yard  foremen 
and  yard  helpers  is  no  greater  than  that  between  the  pay  of 
different  occupational  groups  in  the  craft  of  road  conductors 
and  the  craft  of  road  brakemen  (R.  1S1-1S3,  93-96).  For  ex¬ 
ample.  passenger  conductors  get  $7.20  per  day  and  through 
freight  conductors  $6.62,  a  difference  of  58c  (R.  93-94) ;  way 
freight  brakemen  receive  5Sc  per  day  more  than  passenger 
brakemen  (R.  94.  96).  The  differences  between  the  rates  of 
pay  of  yard  foremen  and  helpers  are  thus  not  as  great  as  the 

infra),  some  of  the  factors  set  forth  below  are  not  applicable  in  the  same 
degree  to  switch  tenders  as  to  the  other  men  working  in  the  yards.  The 
Board  found  (R.  41n)  :  “Switch  tenders  are  sometimes  separated,  but  in  the 
present  case  there  has  been  no  contention  that  the  switch  tenders  do  not 
belong  together  with  the  Yard  Helpers  or  that  they  are  a  separate  craft 
or  class.”  In  any  event,  the  record  shows  that  there  were  only  twenty- 
two1  switch  tenders  on  the  I*.  &  L.  E.  roster  (R.  5)3).  Since  the  Ii.  R.  T. 
won  the  election  by  a  majority  of  82  votes  (309-227)  (R.  83).  inclusion 
of  the  switch  tenders  in  the  craft  could  not  have  effected  the  result  of  the 
election  and  thus  would  not  he  grounds  for  setting  aside  the  Board's  cer¬ 
tification.  National  Federation  of  Raihcay  Worker*  v.  National  Mediation 
Hoard.  No.  7422.  January  8.  15)40  (App.  D.  < '. ).  ^  ~l/L u 

*  These  rates  have  been  in  effect  on  the  1’.  &  L.  E./since  1928  (R.  100. 
102).  The  rates  in  all  but  one  of  the  schedules  for  the  other  eight  railroads 
shown  in  the  record,  which  schedules  have  been  stipulated  to  be  typical 
of  all  railroads,  are  identical  with  those  on  the  Pittsburgh  and  Lake  Erie 
(R.  233-244). 

'  See  Footnote  6.  xn/tra. 
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(Jifferentials  between  members  of  different  crafts,  and  no 
greater  than  the  differentials  between  members  of  the  same 
craft. 

(3)  Scale  of  Promotion. — Since  1020.  employees  on  the 
Pittsburgh  and  Lake  Erie  have  begun  work  as  brakemen, 
working  interchangeably  on  the  road  and  in  the  yard  '  (R.  99. 
105.  138.  141).  After  a  year's  service,  a  brakeman  becomes 
eligible  •’  for  promotion,  after  passing  examinations,  to  yard 
foreman  and  road  flagman  (the  latter  being  included  within 
the  craft  of  brakemen  or  trainmen)  (R.  141-142).  After  one 
more  year  he  becomes  eligible  for  promotion  to  road  conduc¬ 
tor.  and  the  final  and  last  step  is  to  passenger  conductor  (R. 
141).  The  passing  of  an  examination  for  a  higher  position 
does  not  guarantee  a  job  in  the  latter  classification,  but  signi¬ 
fies  only  that  a  man  is  qualified  and  that  his  name  goes  on  the 
seniority  roster  for  the  higher  position  as  well  as  the  lower1" 
(R.  141).  The  most  significant  fact  for  our  purposes  in  the 
scale  of  promotion  is  that  the  position  of  conductor  or  foreman 
in  the  yard  parallels  that  of  flagman  on  the  road  and  is  thus 
below  that  of  road  conductor. 

(4)  Interchangeability  of  Jobs. — The  vast  majority  of  the 
men  on  the  combined  roster — in  1937  over  1.000  out  of  1.280 — 
are  qualified  both  as  brakemen  and  as  yard  foremen,  and  have 
seniority  as  both  (R.  93).  The  senior  men  have  the  right  to 


"The  Pittsburgh  and  Lake  Erie  is  a  peculiar  road  in  that  all  but  one-half 
mile  of  its  line  runs  through  yards  (R.  146).  Since  1920.  road  and  yard 
work  have  been  performed  interchangeably  by  the  same  employees  (R.  92). 
Before  1920,  road  and  yard  work  were  performed  by  entirely  separate 
groups  of  employees,  as  is  the  case  on  railroads  generally  (R.  104-103, 
140-141). 

’Brakemen  are  supposed  to  become  qualified  as  conductors  or  foremen 
and  may  be  dismissed  from  the  service  if  they  fail  to  pass  two  examina¬ 
tions  for  promotion  (R.  39,  133,  141-142). 

10 The  National  Mediation  Board  found  (R.  39)  :  “Trainmen  thus  qualify¬ 
ing  for  oonductorship  on  the  road  or  for  yard  foremanship  continue  to 
work  -,as  Brakemen  after  they  have  qualified,  but  are  subject  to  call  for 
work  as  emergency  or  extra  conductors  until  such  time  as  their  seniority 
enables  them  to  secure  a  regular  assignment.  They  are,  however,  referred 
to  as  Promoted  Conductors  or  Extra  Conductors  because  they  have  quali¬ 
fied  for  promotion  and  are  required  to  answer  calls  to  work  as  Extra 
Conductors.** 
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employment  ahead  of  the  junior  men.  being  the  last  laid 
oft'  and  the  first  rehired,  and  also  the  right  to  bid  first  for  the 
preferable  vacant  jobs  (R.  133-134.  147).  Jobs  are  frequently 
interchanged  through  a  system  of  periodic  bidding  for  va¬ 
cancies  (R.  102-103.  14S-149).  Often  men  with  sufficient 
seniority  to  hold  jobs  as  foremen  or  conductors  take  jobs  as 
brakemen  or  helpers — perhaps  in  order  to  work  nearer  home 
or  Cm  the  preferable  day  shifts — despite  the  difference  in  pay 
and'  authority  (R.  145.  1S0-1S9.  190.  19S-199).  When  the 
position  of  foreman  on  a  yard  crew  becomes  vacant,  the  senior 
helper  on  that  crew,  if  qualified  as  foreman,  becomes  the  fore¬ 
man  (R.  101,  128.  133.  190).  If  none  of  the  helpers  is  thus 
qualified,  the  foreman  is  chosen  from  the  senior  men  qualified 
bur  not  regularly  assigned  as  foremen  (R.  128.  190).  Over 
30rf  of  yard  foreman’s  work  is  performed  by  extra  men 
( R.  103).  There  is  thus  a  continuous  interchange  of  the  work 
of  foreman  and  helpers  among  the  same  men  qualified  as  both. 11 

(5)  Community  of  Interest. — Since  yard  foremen  and 
holders  perform  similar  work,  since  most  of  them  are  qualified 
to  fill  both  positions,  and  since  they  frequently  do  interchange 
jobs,  it  is  clear  that  there  is  a  general  community  of  interest 
among  the  men  working  in  the  yards.  Appellants  assert,  how¬ 
ever.  that  there  is  a  conflict  of  interest  between  the  two  groups, 
and  point  to  such  matters  as  seniority,  assignment  of  jobs,  zon¬ 
ing  of  the  road,  and  spreading  of  work  wherein  conflicts  may 
arise  (Appellants’  brief,  pp.  123-130).  The  alleged  conflict 
on  such  questions  is  of  the  sort  which  inevitably  exists  be¬ 
tween  senior  and  junior  men  doing  the  same  kind  of  work, 
whether  in  the  same  or  different  crafts,  and  does  not  prove 
that  senior  and  junior  men  in  a  ranking  list  necessarily  form 
different  crafts  or  classes.  The  refusal  of  one  of  appellants’ 
chief  witnesses  to  admit  that  the  same  kind  of  conflict  might 

“The  satin*  kind  of  interchange  operates  between  men  working  on  the 
road  and  in  tin*  yard  (It.  18G-1SS). 

‘■'  As  to  whether  there  was  any  conflict  of  interest  there  was  a  conflict 
of  testimony,  witnesses  for  tin*  (>.  It.  C.  asserting  the  existence  of  a  con¬ 
flict  (It.  JG2-160.  17"»-17G)  and  witnesses  for  the  B.  It.  T.  denying  it 
(It.  100-107.  200-202). 
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exist  between  junior  and  senior  conductors  (R.  168-169)  indi¬ 
cates  the  biased  nature  of  appellants’  testimony  on  this  point.10 

( 6)  The  History  of  Collective  Bargaining  on  the  P.  &  L.  E. — 
Both  before  and  after  1920  and  up  until  1935.  the  yardmen 
(foremen,  helpers,  and  switchtenders)  on  the  P.  &  L.  E.  were 
represented  for  collective  bargaining  by  the  Brotherhood  of 
Railroad  Trainmen,  which  also  represented  road  brakemen 
(R.  34.  140.  121-122).  The  Order  of  Railway  Conductors 
represented  road  conductors*  (R.  34.  140).  Up  until  1936 
all  agreements  were  joint,  the  O.  R.  C.  signing  for  the  road 
conductors,  and  the  B.  R.  T.  for  the  brakemen  and  yardmen 
(R.  34.  37.  93-100.  128-134,  13T-140).  After  the  Mediation 
Board  certified  the  O.  R.  C.  as  representative  of  the  yard  fore¬ 
men  in  1935.  a  new  and  separate  agreement  was  negotiated 
for  road  and  yard  conductors  by  the  O.  R.  C.  (R.  102.  127). 

The  National  Mediation  Board  found  that  (R.  41): 

For  more  than  twenty  years  prior  to  1935  all  yardmen 
on  the  Pittsburgh  and  Lake  Erie  were  treated  as  one 
craft  or  class  under  the  joint  working  agreements,  and 
they  were  represented  by  one  labor  organization. 

Thus,  before  the  Board’s  1935  ruling,  now  overruled,  the  work¬ 
ing  agreements  current  on  the  P.  <fc  L.  E.  treated  yardmen  as 
one  craft  for  purposes  of  collective  bargaining. 

(7)  Custom  and  Practice  in  the  Railroad  Industry. — On 
only  five  out  of  147  class  I  railroads  are  yard  foremen  and 
helpers  separated  for  purposes  of  collective  bargaining,  and  on 
four  of  these  five  (the  Pittsburgh  &  Lake  Erie,  the  Mononga- 
hela,  the  Florida  East  Coast,  and  the  Beaumont  8.  L.  &  W.) 
the  separation  has  been  caused  by  certifications  of  the  Xa- 

:a  A  passing  remark  of  this  witness  that  “There  is  not  any  conflict  of 
interest  between  the  conductors  and  the  conductors,  as  Ions  as  they  are 
left  to  regulate  their  own  affairs,  because  they  will  work  it  out  all  right" 
affords  the  clue  to  this  problem  of  conflict  of  interest  (R.  16!>).  When  men 
doing  the  same  or  related  work,  whether  senior  or  junior,  are  in  the  same 
organization,  they  “work  out"  such  conflicts  “all  right":  when  senior  and 
junior  men  are  in  different  and  compering  organizations,  the  conflict  be¬ 
comes  more  serious.  Application  of  this  common-sense  principle  to  the 
alleged  conflict  among  yardmen  is  obvious,  and  equally  obviously  it  does 
not  support  appellants*  case. 
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tional  Mediation  Board  of  the  kind  overruled  in  the  instant 
case  (R.  229-281).  On  all  the  other  roads,  all  yardmen  have 
been  and  are  covered  by  the  same  collective  bargaining  agree¬ 
ments.  negotiated  usually  by  the  Brotherhood  of  Railroad 
Trainmen  or  the  Switchmen's  Union  of  North  America 
(switchmen  being  another  name  for  yardmen)  (R.  199.  229- 
231).  Many  of  these  agreements  cover  yardmen  or  switch¬ 
men  alone  (R.  229-231 )  ” 

The  fact  that  yardmen  are  represented  by  the  same  organ¬ 
ization  does  not  in  and  of  itself  prove  that  they  constitute  a 
single  craft,  since  separate  crafts  may  select  a  single  organiza¬ 
tion1  to  represent  them.  But  when  the  almost  universal  prac¬ 
tice  is  for  all  yardmen  to  have  the  same  representative,  it  is 
more  plausible  to  conclude  that  they  regard  themselves  as  a 
single  collective  bargaining  group  than  to  infer  that  by  re¬ 
markable  coincidence  the  various  subdivisions  invariably,  but 
independently,  have  selected  the  same  representative.  In  any 
event,  it  is  for  the  fact  finding  body,  the  National  Mediation 
Board,  to  make  its  choice  between  such  conflicting  inferences 
of  fact.  Federal  Trade  Commission  v.  Pacific  States  Paper 
Trade  Association,  273  U.  S.  52.  63;  Federal  Trade  Commis¬ 
sion  v.  Algoma  Lumber  Co.,  291  U.  S.  67.  73;  National  Labor 
Relations  Board  v.  Pennsylvania  Greyhound  Lines,  Inc.,  303 
U.  S.  261.  270. 

Ih  1919.  the  Order  of  Railway  Conductors  and  the  Brother¬ 
hood  of  Railroad  Trainmen  entered  into  an  agreement  known 
as  the  Cleveland  Compact  (R.  105-115),  which  provided  that 
the  right  to  make  rules  for  road  conductors  was  vested  in  the 
0.  R.  C..  and  for  road  brakemen  and  flagmen  and  yard  foremen 

"k  R.  T.  vice  president  Harvey  testified  that  (R.  109) :  “Yardmen  have 
always  grouped  themselves  together  for  the  purpose  of  collective  bargaining 
no  matter  whether  they  are  under  the  representation  of  our  organization 
or  the  switchmen’s  union.  They  have  never  permitted  themselves  to  be 
separated.”  This  statement,  which  stands  uncontradicted,  is  the  only  oral 
testimony  in  the  record  as  to  the  customary  grouping  of  yardmen.  It  is 
confirmed  by  the  large  table  analyzing  agreements  on  file  with  the  National 
Mediation  Board  (R.  229-231)  and  by  Table  X.  published  annually  in  the 
official  reports  of  the  Board  (see  R.  41).  The  statute  requires  that  collective 
bargaining  agreements  be  filed  with  the  Board.  Sec.  .r>.  Third  (e).  It  was 
stipulated  that  the  Board  took  judicial  notice  of  such  agreements  in  its  tiles 
(R.  S7). 
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and  helpers  in  the  B.  R.  T.  (R.  106.  193).  This  agreement 
was  abrogated  in  1925  (R.  192).  A  similar  contract  between 
the  two  organizations  known  as  the  ‘‘Cooperative  Agreement” 
(R.  115-120)  was  in  effect  from  1932  to  1934  (R.  192-193). 
With  respect  to  a  substantially  identical  provision  as  to  the 
division  of  jurisdiction  between  the  two  organizations,  this 
Agreement  states  (R.  116): 

Article  1  (a)  and  (b)  sets  forth  the  policies  of  these  or¬ 
ganizations  as  recognized  and  applied  for  many  years  in 
the  past. 

In  1932,  this  agreement  was  given  effect  by  the  presidents 
of  the  two  organizations  in  resolving  a  dispute  as  to  yard  con¬ 
ductors  on  the  Pittsburgh  and  Lake  Erie  itself  (B.  R.  T.  Ex¬ 
hibit  35,  R.  121-122). 

We  do  not  refer  to  these  agreements  as  showing  that  yard 
foremen  must  under  the  law  be  represented  by  the  Brother¬ 
hood  of  Railroad  Trainmen,  for.  of  course,  the  Railway  Labor 
Act  does  not  favor  one  union  over  another.  But  the  agree¬ 
ments  are  significant  as  showing  that  “for  many  years  in  the 
past”  (R.  116)  the  Order  of  Railway  Conductors  itself  recog¬ 
nized  that  yard  foremen  were  to  be  grouped  with  other  yard¬ 
men  rather  than  with  road  conductors  for  purposes  of  collec¬ 
tive  bargaining. 

Appellant’s  brief  (R.  72-73.  111-112)  cites  five  cases  in 
which  the  National  Mediation  Board  voted  yard  foremen  as  a 
separate  craft,  apparently  in  the  hope  of  showing  that  there 
had  been  no  practice  of  treating  yardmen  as  a  unit.  The  brief 
fails  to  mention  the  thirty  cases  (all  cited  in  the  Board's  deci¬ 
sion.  R.  42—13  )  in  which  the  Board  voted  all  yardmen  as  a 
single  craft,  or  the  decisions  of  its  predecessor  bodies  to  the 
same  effect  (R.  43).  Moreover,  on  four  of  the  five  railroads 
on  which  the  Board  voted  yard  foremen  separately,  the  Board 
has  since  voted  all  yardmen  together,  thus  in  substance  over¬ 
ruling  its  own  earlier  decisions.1’* 

Cf.  Cast*  R— IN",  ami  Cast*  R-7»>.  Monongahela  Railroad:  Cast*  R-244 
and  Cast*  R-71.  Norfolk  and  Portsmouth  Bolt  Lint*  Railroad:  Cast*  R— 14:} 
and  Case*  R-92,  .Jacksonville  Terminal  Company;  Case  R-2o3  and  Case 
R-134.  Indiana  Harbor  Belt  Railroad.  The  Board's  opinion  states  (R.  42)  : 
’Tn  all  elections  held  bv  the  Board  subsequent  to  193T>  the  Board  lias 
uniformly  treated  Yardmen  as  a  single  craft  or  class  in  accordance  with 
the  general  practice  as  it  existed  on  the  railroads  of  the  country  prior 
to  1935." 
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On  the  basis  of  the  facts  set  forth  in  the  record  and  those 
subject  to  the  Board’s  notice,  the  Board  found  (R.  41-42): 

The  contention  of  the  Order  of  Railway  Conductors 
that  Yard  Conductors  or  Foremen  have  for  many  years 
been  established  as  a  separate  craft  by  custom  and  prac¬ 
tice.  is  not  supported  by  the  evidence.  For  more  than 
twenty  years  prior  to  1935.  all  yardmen  on  the  Pitts¬ 
burgh  and  Lake  Erie  were  treated  as  one  craft  or  class 
under  the  joint  working  agreements,  and  they  were 
represented  by  one  labor  organization.  On  all  the  first- 
class  railroads  of  the  country,  with  rare  exceptions.  Yard 
Foremen  and  Helpers  are  similarly  represented  under 
working  agreements  which  treat  them  as  a  single  craft. 
Table  X  in  the  published  annual  reports  of  the  Board 
lists  the  agreements  of  each  of  those  carriers  with  their 
yard  service  employees,  and  shows  plainly  that  the 
established  practice  on  almost  all  the  roads  is  to  have 
one  agreement  covering  Yard  Foremen  and  Helpers  as  a 
unified  craft  or  class.1* 

The  exceptions  were  in  the  main  created  by  the 
Board  itself  in  1935  when  it  voted  Yard  Foremen  sepa¬ 
rately  from  other  Yardmen  in  a  number  of  elections. 
That  this  policy  was  erroneous  was  soon  proved  by 
experience.  In  its  First  Annual  Report  the  Board  dis¬ 
cussed  this  experience  and  gave  notice  of  its  intention 
thereafter  to  maintain  the  customary  grouping  of  crafts 
1  or  classes  as  established  by  accepted  practice: 

“On  the  basis  of  the  whole  year’s  experience  in  deal¬ 
ing  with  these  problems,  the  Board  is  impressed  that 
the  tendency  to  divide  and  further  subdivide  estab¬ 
lished  and  recognized  crafts  and  classes  of  employees 
has  already  gone  too  far,  and  threatens  to  defeat  the 
main  purposes  of  the  Railway  Labor  Act,  namely,  the 
making  and  maintaining  of  agreements  covering  rates 
of  pay.  rules,  and  working  conditions  and  the  avoidance 
of  labor  disputes.  We  have  also  been  informed  by 

’"•'Switch  tenders  are  sometimes  separated,  but  in  the  present  ease  there 
has  been  no  contention  that  the  switch  tenders  do  not  l>elong  together  with 
the  Yard  Helpers  or  that  they  are  a  separate  craft  or  class.” 
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the  management  in  some  eases  that  such  subdivisions 
tend  to  interfere  with  the  efficiency  of  operations. 

“The  Board  is  inclined,  therefore,  during  the  coming 
year  to  avoid  unnecessary  multiplication  of  subcrafts 
and  subclasses,  and  to  maintain,  so  far  as  possible,  the 
customary  grouping  of  employees  into  crafts  and  classes 
as  it  has  been  established  by  accepted  practice  over  a 
period  of  years  in  the  making  of  wage  and  rule 
agreements.” 

***** 

In  view  of  all  circumstances  of  the  present  case,  as 
well  as  the  customary  practices  and  established  prece¬ 
dents.  the  National  Mediation  Board  is  of  the  opinion 
that  the  Yard  Foremen  or  Yard  Conductors  do  not  con¬ 
stitute  a  craft  or  class  within  the  meaning  of  the  Rail¬ 
way  Labor  Act.  They  are  but  a  part  of  the  craft  or 
class  of  Yardmen  or  Switchmen  which  by  long  estab¬ 
lished  custom  and  practice  includes  both  Foremen  and 
Helpers  (R.  43). 

(S)  Summary  of  Facts  Supporting  the  Board's  Decision. — 
In  short,  the  work  and  rates  of  pay  of  yard  foremen  and  helpers 
differ  in  some  respects  but  not  greatly;  in  the  scale  of  pro¬ 
motion.  a  yard  foreman  has  the  same  rank  as  a  road  flagman, 
a  brakeman,  below  that  of  road  conductor.  Most  yardmen  are 
qualified  and  eligible  both  as  foreman  and  helpers,  and  such 
jobs  are  frequently  interchanged.  And  the  almost  universal 
past  and  present  practice  on  the  railroads  of  the  country,  in¬ 
cluding  the  P.  <&  L.  E.,  has  been  and  is  for  yardmen  to  bargain 
collectively  as  a  single  craft  through  a  single  representative 
organization — most  of  the  few  contrary  cases  resulting  from 
admittedly  erroneous  rulings  of  the  Mediation  Board. 

The  above  facts  constitute  substantial  evidence  in  support 
of  the  Board’s  decision  that  yardmen  constitute  a  single  craft 
and  not  three  separate  crafts  for  purposes  of  collective  bar¬ 
gaining.  When  contrasted  with  the  facts  upon  which  appel¬ 
lants  rely,  it  will  appear  that  the  Board’s  decision  is  supported 
not  only  by  substantial  evidence  but  by  the  overwhelming 
weight  of  the  evidence  as  well.  On  analysis,  it  will  appear  that 
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none  of  the  factors  stressed  by  appellants  have  probative  force 
in  determining  the  meaning  of  craft  or  class. 

C.  The  facts  upon  which  appellants  rely  do  not  prove  that  yard  foremen 

are  a  separate  craft 

To  appellants'  contention  that  the  Board  acted  arbitrarily 
and  without  substantial  evidence  to  support  its  decision  in 
this  case  we  respectfully  refer  the  Court  to  the  Board’s  opinion 
(R.  2S-44)  as  the  “best  evidence"  in  refutation.  The  opinion 
contains  an  analysis  of  the  facts  and  of  the  problem  presented, 
and  a  statement  of  recommendations  and  conclusions  which 
is  on  its  face  the  work  of  reasonable  and  thoughtful  men  sin¬ 
cerely  trying  to  reach  a  lawful  and  practical  solution  to  the 
question  before  them. 

Appellants'  brief  appears  to  manifest  a  belief  that  persist¬ 
ence  in  calling  yard  conductors  a  separate  craft  will  make 
them  so.  The  brief  repeatedly  asserts  (e.  g.,  pp.  SO-SS,  101, 
105-106)  that  yard  conductors  arc  a  separate  craft  and  that 
the  Mediation  Board  has  no  power  to  merge  the  craft  of  yard 
conductors  with  that  of  yard  brakemen  or  helpers.  Although, 
if  there  were  two  such  separate  crafts,  the  latter  proposition 
could  be  conceded,  the  argument  begs  the  question,  which  is 
whether  there  was  substantial  evidence  to  support  the  Board's 
finding  that  vard  conductors  and  brakemen  have  alwavs  been 
members  of  the  single  craft  of  yardmen. 

(1)  Every  Group  of  Employees  Having  Its  Oum  Name  is 
not  a  Craft  or  Class  Within  the  Meaning  of  the  Act. — Appel¬ 
lants  rely  chiefly  on  the  fact  that  the  occupations  of  yard 
foreman  or  conductor,  yard  helper  or  brakeman.  and  switch 
tender  have  different  names.  Great  stress  is  laid  upon  the 
fact  that  in  all  schedules  and  agreements  and  seniority  rosters 
each  occupation  is  listed  under  its  own  name  (see.  e.  g..  R.  100, 
207.  234).  But  appellants'  argument  proves  too  much.  Ex¬ 
amination  of  the  same  schedules  and  classifications  17  shows 
that  passenger  conductors,  assistant  conductors,  through  and 
way  freight  conductors  are  also  listed  in  precisely  the  same 
manner  as  separate  occupations,  though  all  are  concededly  in 
the  craft  of  road  conductors.  Cf.  R.  94r-96  and  R.  100;  R. 

17 These  are  the  P.  &  L.  E.  schedules  (It.  98.  12$.  134)  and  the  docu¬ 
ments  referred  to  at  pp.  IIS-119  of  appellants’  brief.  The  latter  may  be 
found  in  the  record  at  R.  206-22.",  233-244. 
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129-131  and  R.  132;  R.  135-137  and  R.  13S;  and  see  R.  206- 
225,  233-244.  Similarly,  various  types  of  baggagemen,  pas¬ 
senger  flagmen  and  brakemen.  and  through  and  way  freight 
flagmen  and  brakemen  are  separately  listed,  though  all  are 
concededly  in  the  craft  of  road  brakemen.1'  Ibid. 

The  same  is  true  as  to  the  Interstate  Commerce  Commis¬ 
sion  classification  for  reporting  purposes,  upon  which  appel¬ 
lants  also  rely  (R.  209-215.  220-225).  In  that  classification, 
yard  conductor  or  foreman  and  yard  brakeman  or  helper  is 
each  described  as  a  “distinctive  class  of  positions"  (R.  212- 
213).  And  yet  the  same  classification  also  lists  as  “distinctive 
classes”  the  positions  of  road  passenger  conductor,  road 
through  freight  conductor,  road  local  and  way  freight  con¬ 
ductor.  assistant  road  passenger  conductor,  road  passenger  flag¬ 
man  or  brakeman,  various  types  of  road  passenger  baggageman, 
road  through  freight  brakeman  or  flagman,  and  road  local  and 
way  freight  brakeman  or  flagman  (R.  209-215;  cf.  R.  220- 
225) — though  all  of  these  occupations  fall  within  either  the 
craft  of  road  conductor  or  that  of  road  brakeman  for  purposes 
of  collective  bargaining  (R.  33.  182). u*  Indeed,  there  would 

‘'The  P.  &  L.  E.  seniority  roster  (It.  3S.  92)  lists  brakemen.  flagmen, 
foremen,  passenger  flagmen,  conductors.  and  passenger  conductors  under 
separate  headings.  This  method  of  listing  no  more  proves  that  foremen 
constitute  a  separate  craft  than  it  proves  that  flagmen,  passenger  flagmen, 
or  passenger  conductors  constitute  separate  crafts  (which  they  do  not  >. 

In  answer  to  this  argument  the  Mediation  Board  stated  <R.  .’IS)  : 

"The  occupations  listed  on  the  seniority  rosters  like  the  list  of  occupa¬ 
tions  in  schedules  showing  rates  of  pay.  are  not  crafts  or  classes  for  the 
purposes  of  representation  under  the  Railway  Labor  Act.  It  is  admitted 
that  Road  Conductors  is  a  single  craft  or  class  yet  the  seniority  rights  of 
Passenger  Conductors  and  Freight  Conductors  are  separate  and  different  on 
this  roster.  Passenger  Flagmen  and  Brakemen.  together  with  the  Road 
Freight  Brakemen  and  Flagmen  also  constitute  a  single  craft  or  class  of 
Road  Trainmen,  and  the  Yard  Brakemen  are  represented  separately.  The 
standing  on  the  occupational  rosters  merely  indicates  the  priority  rights 
of  the  employees  in  each  occupation  regardless  of  their  craft  or  class  for 
representation  purposes." 

'"The  volume  containing  the  original  Interstate  Commerce  Commission 
classification  is  prefaced  by  this  caveat  (R.  ISO)  :  "The  occupational  classi¬ 
fication  is  in  no  way  and  under  no  circumstances  to  be  interpreted  by  the 
Board,  by  the  Interstate  Commerce  Commission,  by  the  railroads  or  by 
other  interested  parties,  as  setting  up  jurisdictional  lines  for  occupations 
or  as  limiting  the  kinds  of  work  which  employees  may  perform  or  the 
duties  which  they  may  assume.” 
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be  12S  different  classes  or  crafts  (R.  220-225)  if  each  Inter¬ 
state  Commerce  Commission  classification  were  given  the  effect 
sought  by  appellants  here,  although  it  is  generally  recognized 
that  the  number  of  crafts  or  classes  of  railroad  employees  is 
relatively  small.  See  pp.  28-29.  infra.  In  anticipation  of  this 
very  argument.  Congress  specifically  provided  in  Section  1. 
Fifth,  of  the  Act  that: 

Xo  occupational  classification  made  by  order  of  the 
Interstate  Commerce  Commission  shall  be  construed  to 
define  the  crafts  according  to  which  railway  employees 
may  be  organized  by  their  voluntary  action,  nor  shall 
the  jurisdiction  or  powers  of  such  employee  organiza¬ 
tions  be  regarded  as  in  any  way  limited  or  defined  by 
the  provisions  of  this  Act  or  by  the  orders  of  the 
Commission. 

Appellants’  argument  assumes  that  every  group  of  employees 
whose  work  is  sufficiently  distinctive  to  warrant  a  name  of  its 
own  constitutes  a  craft  or  class.  It  is.  of  course,  true  that  for 
some  purposes,  such  as  fixing  the  rate  of  pay  or  reporting  to  the 
Interstate  Commerce  Commission,  each  such  occupational 
group  must  be  treated  as  a  separate  unit.  But  such  occupational 
groups  were  plainly  not  what  was  meant  by  ‘‘craft  or  class”  in 
the  Railway  Labor  Act.  That  statute,  insofar  as  here  perti¬ 
nent.  is  concerned  with  collective  bargaining,  and  the  refer¬ 
ences  in  the  Act  to  “craft  or  class”  are  to  units  established  for 
purposes  of  collective  bargaining.  For  such  purposes  it  is 
reasonable  to  assume  that  Congress  used  the  words  “craft  or 
class”  to  describe  recognized  divisions  of  railroad  employees 
into  collective  bargaining  groups,  and  not  as  incorporating 
into  the  Act  a  nomenclature  established  for  entirely  different 
purposes.  It  is  in  recognition  of  these  considerations  that  the 
Board  and  the  courts,  in  determining  the  meaning  of  craft  or 
class,  have  emphasized  the  importance  of  past  custom  and 
practice  in  entering  into  collective  agreements. 

(2)  The  Possession  of  Rights  on  the  Road  Does  Not  Show 
that  Yardmen  Form  More  Than  One  Craft. — Appellants  seem 
to  think  it  of  some  consequence  that  on  the  Pittsburgh  & 
Lake  Erie  the  same  employees  have  seniority  rights  both  on 
the  road  and  in  the  yard.  This  fact  does  not  prove  that  the 
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division  of  men  into  crafts  for  purposes  of  collective  bargain¬ 
ing:  in  the  yard  should  follow  the  division  on  the  road  any 
more  than  it  proves  the  converse.  All  it  does  suggest  is  the 
wisdom  of  dividing  this  entire  group  of  employees  into  the  few¬ 
est  possible  number  of  units.  And.  indeed,  the  National  Me¬ 
diation  Board  recommended  in  its  opinion  that  because  of  the 
union  of  road  and  yard  employees  on  the  Pittsburgh  Lake 
Erie,  the  sensible  and  best  solution  of  the  problem  would  be 
to  have  all  roadmen  and  yardmen  combine  into  a  single  col¬ 
lective  bargaining  unit  (R.  39-40.  44).'-"’  But  the  Board  con¬ 
cluded  that,  in  the  absence  of  agreement  between  the  parties, 
it  had  no  authority  under  the  Act  to  merge  “crafts  or  classes 
as  established  by  custom  and  practice”  (R.  40).  Clearly,  the 
fact  that  roadmen  and  yardmen  are  combined  on  the  Pitts¬ 
burgh  <fc  Lake  Erie  does  not  lend  any  support  to  appellants’ 
position  that  the  employees  should  be  split  into  a  large  num¬ 
ber  of  small  crafts. 

(3)  The  B.  R.  T.  Has  Not  Admitted  That  Yard  Conductors 
Form  A  Separate  Craft. — Appellants  assert  several  times  in 
their  brief  (pp.  9S.  113)  that  a  letter  written  to  the  general 
manager  of  the  Pittsburgh  &  Lake  Erie  by  R.  A.  Faulkner, 
General  Chairman  of  the  Brotherhood  of  Railroad  Trainmen 
on  the  P.  &  L.  E.  (R.  123-124),  constitutes  an  admission  that 
yard  foremen  might  be  covered  by  a  separate  agreement.  Even 
if  such  an  admission  had  been  made,  it  would  not  follow  that 
there  was  no  substantial  evidence  to  support  the  Board’s  deci¬ 
sion  that  yard  foremen  were  part  of  the  craft  of  yardmen.  But 
Mr.  Faulkner’s  letter  was  written  in  January  193(5,  after  the 

20 The  Board  stated  in  its  decision  that  ••With  respect  to  the  crafts  or 
classes  of  employees  whose  representation  is  in  dispute,  the  unusual  con¬ 
ditions  on  this  railroad,  the  use  of  yardmen  on  road  crews  and  vice  versa, 
the  combination  of  all  classes  of  service  into  one  seniority  pool,  and  the 
use  of  regularly  assigned  employees  to  work  as  Extra  men  in  any  class  of 
service,  might  support  a  conclusion  that  all  the  employees  here  involved 
should  be  voted  together  as  one  craft  or  class  and  one  representative 
certified  for  all  of  them.  Perhaps  this  would  be  the  best  solution  of  the 
representation  problem  on  this  railroad.  But  unless  the  thirties  to  the 
dispute  themselves  agree  on  an  eligible  list  of  voters  that  will  merge  them 
into  one  craft  or  class  for  representation  purposes,  the  National  Mediation 
Board  feels  itself  constrained  by  the  Railway  Labor  Act  to  vote  them  in 
separate  crafts  or  classes  as  established  by  custom  and  practice,  and  to 
certify  representatives  seimrately  for  each  such  craft  or  class.  We  can 
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Board  on  September  2S.  1935.  had  certified  that  the  Order  of 
Railway  Conductors  represented  the  P.  L.  E.  yard  foremen 
(R.  10.  52.  62).  Iii  his  letter  (R.  123-124)  Mr.  Faulkner  pro¬ 
tested  against  the  inclusion  of  any  but  regularly  assigned  yard 
conductors  in  the  separate  agreement  then  being  negotiated 
between  the  carrier  and  the  0.  R.  C.  Appellants  seek  to  attach 
significance  to  the  statement  that  (R.  123) — 

Of  course,  as  long  as  this  separate  agreement  includes 
only  regular  assigned  road  conductors  and  regular  as¬ 
signed  yard  foremen,  our  Organization  will  not  protest. 

This  remark,  viewed  in  its  factual  and  contextual  background, 
plainly  assumed  that  the  Mediation  Board’s  certification  gave 
the  0.  R.  C.  the  right  to  make  a  separate  agreement  for  yard 
foremen  and  that  the  carrier  was  bound  by  the  certification;21 
the  Brotherhood  was  protesting  to  the  Railroad  because  the 
agreement  under  negotiation  covered  employees  not  believed 
to  come  within  the  scope  of  the  certification.  This  is  far  from 
being  an  admission  that  the  Brotherhood  of  Railroad  Train¬ 
men  conceded  of  its  own  accord  that  yard  conductors  were 
a  separate  craft.22 

(4)  The  practice  on  the  road,  is  not  controlling  in  the 
yards. — Appellants’  claim  (br..  p.  101)  that  there  is  no  more 

and  do  recommend  that  the  parties  mutually  agree  to  take  one  ballot  of 
all  the  Conductors  and  Trainmen,  including  the  Road  Rrakcmen  who  are 
involved  in  another  ease.  Rut  we  are  of  the  opinion  that  we  lack  the 
authority  to  designate  a  list  of  eligible  voters  based  on  such  a  merger  of 
crafts  and  classes"  (R.  30—10).  "The  interchangeable  duties  of  the  em¬ 
ployees!  in  the  various  classes  of  service  and  the  use  of  the  ‘Common  Extra 
Board’  on  this  railroad  make  it  extremely  difficult  to  distinguish  the  crafts 
or  classes  of  employees  for  purposes  of  representation  under  the  Railway 
Labor  Act.  As  suggested  above  the  contesting  organizations  might  be  best 
advised  to  agree  to  vote  all  the  employees  involved  in  the  dispute  ns  a 
single  craft  or  class"  (R.  44). 

a  The  letter  sj>eoiticnlly  referred  to  the  prior  action  of  the  Mediation 
Board  (R.  124). 

"Appellants  also  claim  (brief,  pp.  91).  116-117)  that  the  statement  in 
the  petitions  circulated  by  the  R.  R.  T.  that  yard  conductors  (foremen) 
and  yard  brakemen  (helpers)  and  switch  tenders  should  sign  in  designated 
columns  under  those  headings  ( R.  185-1S6)  is  evidence  that  the  B.  R.  T. 
recognized  each  group  to  be  a  separate  craft.  This  is  merely  another  aspect 
of  the  argument,  answered  supra,  p.  22.  that  each  occupational  group  de¬ 
scribed  by  a  separate  name  constitutes  a  craft  under  the  Railway  Labor  Act. 
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logic  and  reason  to  combine  yardmen  into  one  craft  than  to 
combine  roadmen;  they  argue  that  since  railroad  conductors 
and  brakemen  form  separate  crafts,  the  same  should  be  true 
in  the  vard.  But  the  record  shows  that  vardmen  form  a  more 

*  V 

homogenous  unit  than  roadmen.  See  pp.  13-16.  supra.  Thus, 
road  conductors  supervise  the  operations  of  the  road  crew  but 
do  none  of  the  same  kind  of  work,  whereas  the  latter  is  not  the 
method  of  operation  in  the  yard  (R.  197-19S).  Moreover, 
as  has  been  pointed  out  (supra,  p.  14)  the  differences  in  pay 
between  road  conductors  and  road  brakemen  are  much  greater 
than  between  yard  foremen  and  yard  helpers,  the  difference 
between  the  latter  being  no  greater  than  those  between  rec¬ 
ognized  divisions  of  the  crafts  of  road  conductors  or  brakemen. 
On  this  point  the  trial  court  found  (R.  253) : 

The  work  of  yard  foremen  and  yard  helpers  is  very 
similar,  whereas  that  of  road  conductors  and  road 
brakemen  is  distinctly  different  in  character. 

The  differential  between  the  rates  paid  to  yard  fore¬ 
men  and  yard  helpers  is  much  less  than  that  between 
the  rates  paid  road  conductors  and  road  brakemen. 

In  any  event,  even  if  the  situations  on  the  road  and  in  the 
yards  were  parallel  in  all  respects,  it  would  be  just  as  logical  for 
the  roadmen  to  be  consolidated  into  one  craft  in  accordance 
with  the  practice  in  the  yards  as  for  the  yardmen  to  be  split 
into  separate  crafts  in  accordance  with  the  practice  on  the 
road. 

(5)  The  relative  importance  of  history  and  logic. — The  fact 
that  the  Board  has  not  attempted  to  formulate  and  promul¬ 
gate  a  well-defined,  systematic,  logical  set-up  of  crafts  and 
classes  among  railroad  employees  is  not  only  due  to  the  fact 

“That  the  work  of  yard  foremen  more  closely  resembles  that  of  helpers 
than  the  work  of  road  conductors  does  that  of  road  brakemen.  appears  from 
the  description  of  the  occupations  in  the  Interstate  Commerce  Commission 
classification  previously  referred  to  (R.  211-212).  The  positions  of  road 
passenger  and  freight  conductor  are  described  as  ones  “in  which  the  duties 
of  incumbents  are  to  have  charge  of  the  operation  of”  trains  (R.  211). 
The  position  of  yard  conductor  or  foreman  is  described  as  one  “in  which 
the  duties  of  incumbents  are  to  supervise  and-  axsixt  the  work  of  switch¬ 
men  and  helpers  in  yard  switching  and  yard  work  train  service"  (R.  212). 
I  Italics  supplied.] 
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that  its  discretion  in  this  respect  is  very  limited  but  also  to 
the  fact  that  in  the  field  of  employment  in  which  the  Board 
operates  no  such  perfect  pattern  of  crafts  and  classes  exists. 
Congress  meant  the  words  “craft  or  class'’  to  refer  to  the 
bargaining  units  that  have  been  voluntarily  established  by 
railroad  employees.  Such  bargaining  units  have  grown  up 
over  a  long  period  of  time,  and  their  number,  size,  and  the 
types  of  employees  composing  them  have  been  determined 
by  a  great  variety  of  factors,  such,  for  example,  as  the  condi¬ 
tions  of  employment  and  service  impelling  workers  to  asso¬ 
ciate  themselves  for  the  mutual  protection  and  promotion  of 
their  welfare;  labor  skills,  communities  of  interest,  and  em¬ 
ployment  regularity;  nature  of  the  work  to  be  done;  quality 
of  labor  organization  leadership  developed  by  the  employees; 
departmental  structure  of  the  railroad  industry;  and  the  atti¬ 
tude  of  railroad  managements  towards  employee  labor  organi¬ 
zations.  In  such  a  field  where,  in  short,  custom,  practice,  and 
the  interplay  of  human,  economic,  and  political  forces  are  and 
have  been  of  the  greatest  importance,  “a  page  of  history  is 
worth  a  volume  of  logic.’’ 

A  brief  survey  of  the  generally  recognized  differences  among 
railroad  employees  will  demonstrate  how  little  logic  there  has 
been  in  the  historical  and  customary  arrangement  of  collective 
bargaining  groups.-"’  Engineers  form  a  craft  which  includes 
the  men  who  operate  engines  in  both  road  (passenger  and 
freight)  and  yard  service.-’1  Their  helpers  and  juniors  in  the 
seniority  roster,  the  firemen,  form  a  separate  craft  also  in  road 
and  yard  service.-7  Conductors  and  brakemen  on  the  road, 
however,  form  crafts  of  their  own.  without  the  inclusion  of 
men  working  in  the  yard  (R.  33).  Whether  yard  conductors 
and  brakemen  form  separate  crafts  or  one  craft  is.  of  course, 
the  question  to  be  here  decided;  but -we  believe  the  record 

“‘Mr.  Justice  Holmes  in  Xei c  York  Triwt  Co.  v.  Eixucr.  2."i< i  U.  S.  345. 
349. 

13 The  grouping  <>t’  all  railroad  employees,  as  disclosed  by  the  filed  agree¬ 
ments.  is  shown  in  Table  X  in  each  annual  report  of  the  National  Media¬ 
tion  Board. 

'■"See  for  example  the  Mediation  Board  certifications  in  ease  No.  R-403, 
Atlanta  B.  &  C.  R.  R. :  Case  No.  R-435.  Nevada  Northern  Railway. 

‘■"See  for  example  the  Mediation  Board  certifications  in  Case  No.  R-593, 
Atlanta  and  West  Point,  and  R-187.  Denver  and  Salt  Lake  Ry.  Co. 
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demonstrates  conclusively  that  historically  yardmen  or  switch¬ 
men  have  formed  a  single  collective  bargaining  group.  See 
pp.  17-19.  supra.  In  the  shops,  there  are  a  number  of  crafts 
separately  represented,  such  as  machinists,  boiler  makers,  or 
electricians,  each  restricted  to  a  particular  kind  of  skilled  work, 
and  each  including  helpers  and  apprentices  along  with  the 
highly  skilled  journeyman  mechanics."*  The  employees  en¬ 
gaged  in  the  maintcnance-of-way  and  structures  on  the  other 
hand  have  customarily  organized  themselves  into  a  single  col¬ 
lective  bargaining  group,  which  includes,  along  with  the  sec¬ 
tion  and  bridge  and  building  foremen,  the  section  men,  labor¬ 
ers.  iron  workers,  carpenters,  brick  layers,  and  other  forms  of 
skilled  labor  along  with  their  helpers  and  apprentices.*0  And 
the  various  groups  of  clerical,  station,  and  storehouse  em¬ 
ployees  also  have  customarily  grouped  themselves  into  a  single 
unit  (or  at  most  two  units)  for  purposes  of  collective  bar¬ 
gaining."0 

In  the  face  of  such  a  complicated  but  nonetheless  firmly 
established  and  generally  acceptable  pattern  of  labor  repre¬ 
sentation,  the  Board  would  be  bold  indeed  if  it  were  to  run 
counter  to  this  pattern  and  attempt  to  upset  it  by  using  pure 
logic  as  its  guiding  standard  or  by  basing  its  decisions  in  repre¬ 
sentation  disputes  on  practices  or  terminology  established  in 
connection  with  statistical  or  accounting  problems.  Congress 
clearly  did  not  intend  that  the  Board  attempt  to  unscramble 
the  prevailing  grouping  of  employees  for  collective  bargaining 
purposes,  but  rather  that  this  grouping  should  not  only  be 
recognized  but  be  given  primary  weight  in  resolving  questions 
involving  labor  representation.  The  object  of  the  Railway 
Labor  Act  is  not  symmetry  but  harmony — the  stabilization  of 
railroad  labor  relations  in  the  interest  of  the  public — and  this 
can  best  be  achieved  by  not  breaking  up  well-established 
collective  bargaining  units  which  have  in  the  past  functioned 
satisfactorily  in  achieving  the  purposes  of  the  Act. 

"'See  for  example  the  Mediation  Hoard  certification  in  Case  No.  11-319, 
Wabash  Railway  Co.:  < 'a so  No.  R-347.  Georgia  Ry.  Co.:  Si/strin  Federation 
v.  Virginian  R>J.  Co..  11  F.  Supp.  021.  02o-626. 

>  See  for  example  the  Mediation  Hoard  certification  in  Case  No.  R-3S5, 
Del..  L.  &  W.  R.  R.:  Case  No.  K-1JW.  Chicago.  H.  &  Q.  R.  U. 

10  See  for  example  the  Mediation  Board  certification  in  Case  No.  R-33S, 
Lehigh  Valley  R.  R. :  Brotherhood  of  Hail  trail  CIcrL'x  v.  Xanhrillc  C.  St.  L. 
Hi/.  Co..  94  F.  (2d)  97  (C.  C.  A.  Oth). 
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D.  Tlit*  Hoard’s  decision  should  not  be  set  aside 

The  analysis  of  the  facts  before  the  court  in  this  case  as  well 
as  the  above  brief  reference  to  the  ways  in  which  railroad  em¬ 
ployees  have  grouped  themselves  for  purposes  of  collective 
bargaining  demonstrate  that  the  question  of  what  units  are  to 
be  recognized  as  separate  crafts  or  classes  is  one  calling  for  the 
exercise  of  the  judgment  of  an  expert  body  “informed  by  ex¬ 
perience''  in  the  particular  field.  Cf.  Illinois  Central  R.  R. 
Co.  v.  Interstate  Commerce  Com  mission.  20(3  V.  S.  441.  454. 
In  this  case  the  most  that  can  be  said  for  appellants*  position 
is  that  there  are  some  facts  in  the  record  which  might  support 
a  conclusion  that  yardmen  are  not  a  single  craft.  As  has  been 
demonstrated,  however,  supra,  pp.  22-27.  none  of  those  facts 
compel  such  a  conclusion.  And  the  record  contains  other 
facts  entitled  to  greater  weight  which  support  the  Board’s 
decision. 

It  is  not  the  court's  function  to  draw  factual  inferences 
from  the  testimony  before  the  Board  or  to  evaluate  the  evi¬ 
dence.  The  weight  to  be  given  to  each  fact  is  a  question  of 
judgment  which  falls  primarily  within  the  province  of  the  ad¬ 
ministrative  body  charged  by  law  with  deciding  the  question. 
•‘The  judicial  function  is  exhausted  when  there  is  found  to  be  a 
rational  basis  for  the  conclusions  approved  by  the  administra¬ 
tive  body.”  Rochester  Telephone  Corp.  v.  United  States , 
307  U.  S.  125.  14(3;  Mississippi  Valley  Barge  Line  Co.  v.  United 
States.  292  l*.  S.  2S2.  2S(3-287.:il  Here,  the  Board  treated  as 
most  significant  the  very  factors  which  the  courts  have  recog¬ 
nized  as  controlling — the  long-established  custom  and  practice 
among  the  employees  on  the  road  concerned  and  in  the  indus- 

91  Although  tin*  question  need  not  he  decided  in  this  case,  an  interesting 
problem  would  arise  if  the  Court  felt  that  the  Board's  decision  was  not 
supported  by  substantial  evidence.  The  duty  of  the  Board  in  representa¬ 
tion  eases  differs  from  that  of  administrative  bodies  generally  in  that 
regardless  of  the  substantiality  of  the  evidence  presented  the  Board  must 
decide  the  case  affirmatively  one  way  or  the  other  so  that  it  may  proceed 
with  the  election.  Absence  of  substantial  evidence  in  support  of  a  deci¬ 
sion  for  the  B.  R.  T.  would  not  justify  a  ruling  for  the  ().  R.  C.  unless 
the  evidence  in  favor  of  the  latter  organization  outweighed  that  support¬ 
ing  tin*  Board’s  decision.  If.  in  such  an  adversary  proceeding,  the  Board's 
decision  is  supported  by  the  weight  of  the  evidence,  it  would  Ik*  reasonable 
arid  lawful  and  should  be  sustained  regardless  of  whether  such  evidence 
may  be  deemed  substantial. 
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try.  Under  such  circumstances,  the  holding  of  the  trial  court 
that  the  Board’s  decision  is  “supported  both  by  substantial 
evidence  and  the  weight  of  the  evidence”  (R.  253-254)  is 
plainly  correct. 

CONCLUSION 

For  the  above  reasons,  it  is  respectfully  submitted  that  the 
judgment  of  the  court  below  was  correct  and  should  be 
affirmed. 

Robert  L.  Stern. 

Special  Assistant  to  the  Attorney  General. 

Thurman  Arnold. 

Assistant  Attorney  General. 


9  S. GOVERNMENT  PRINTING  OffiCE:  f)40 


ix  Tin*: 

1  v 

Hntteb  States  Court  of  Appeals 

KOI?  TIIK  DISTRICT  oK  roU'MIilA. 

<  >e  i'i  >iuu:  Tr.i;  \i  .  1 

Xu.  4  .).»(). 

SpKCIAI.  (  AI.KXU 

Ml. 

Ordki:  nr  Railway  CoxnrcToi;.-  up 
I » : : i . i . .  Raymoxu  'I'.  L\xcii. 

!.i  \m  II.  Mapuis.  Aim  uri:  \V. 
\\  .  W  kavki;.  A/i/)'  Haiti.'. 

1  V 

Amkiuca.  T?oiu:i:t  D. 
)\V|I>  II.  S 1  M  >.  WlL- 
Fiki.usox.  axu  J\ \i ks 

\  . 

National  Mkiuatiox  I  *< »a l;  1 ».  Day 
luted  in  IMnee  and  Slend  ol 
son).  Otto  S.  ! 5i;a  i: i:.  \xi 
Individually  nud  a>  Mcii.Im 
Mediation  Board  and  Broil 
Trainmen.  .  1  />/><  H>  >  >. 

n  .1.  Lkwis  (Substi- 
William  M.  Leiscr- 
( ! !.( a:* . k  A.  CuoK, 
*rs  of  tile  National 
lerhood  of  Railroad 

1 

BRIEF  OF  APPELLANTS  IN  REPLY 

TO  BRIEF  OF  APPELLEES. 

;  i 

CKO.  IF 

I  Ioovki:. 

•loiix  .\ 
Alin 

[.  (illlM.M. 

I’m  ifs  t  >  .i  // /m!  hi  ill  y. 

INDEX. 


Page 

Findings  and  conclusions  of  appellee,  the  National 
Mediation  Board,  are  not  supported  by  substan¬ 
tial  evidence,  for  that  reason  are  arbitrary  and 
capricious,  and  the  judgment  of  the  Court  below 
should  be  reversed .  1 

Argument  in  reply .  5 

Appellees’  summary  of  argument .  5 

A.  The  Controlling  Principles .  6 

I.  Yard  foremen  (conductors)  do  not  have 
same  rank  as  road  flagmen .  8 

B.  Analysis  of  the  evidence  supporting  the 

Board’s  decision  .  8 

II.  Yard  service  employees  do  not  bergain  col¬ 
lectively  as  a  single  craft  through  a  single 
representative  organization .  9 

III.  The  question  whether  the  finding  is  sup¬ 
ported  by  substantial  evidence  is  a  question 

of  law  to  be  determined  by  the  Court .  11 

IV.  Kind  of  work  done  .  15 

B.  Analysis  of  the  evidence  supporting  the 

Board’s  decision  .  15 

(1)  Kind  of  work  to  be  done .  15 

V.  Community  of  interest  .  18 

B.  Analysis  of  the  evidence  supporting  the 

Board’s  decision  .  18 

(5)  Community  of  interest .  18 

VI.  The  history  of  collective  bargaining  on  the 
P.  &  L.  E .  21 

VII.  Custom  and  practice  in  the  railroad  indus¬ 
try  .  23 


11 


Index  Continued. 


Page 

VIII.  Cleveland  Compact  and  Cooperative  Agree¬ 
ment  .  33 

IX.  Facts  upon  which  appellants  rely  do  prove 
that  yard  foremen  are  a  separate  craft  ...  34 

C.  The  facts  upon  which  appellants  rely  do 
not  prove  that  yard  foremen  are  a  sepa¬ 


rate  craft  .  34 

X.  Rights  on  the  road  and  in  the  vards  is  an 
important  factor  on  the  question  of  craft 
separation  .  36 

(2)  The  possession  of  rights  on  the  road 

does  not  show  that  vardmen  form 
more  than  one  craft .  36 

XI.  The  evidence  shows  that  the  B.  of  R.  T.  has 
clearly  recognized  that  yard  conductors 
form  a  separate  craft .  37 

(3)  The  B.  R.  T.  has  not  admitted  that 

yard  conductors  form  a  separate 
craft  .  37 

(4)  The  practice  on  the  road  is  not  con¬ 
trolling  in  the  vards .  38 

(5)  The  relative  importance  of  history 

and  logic  .  42 

D.  The  Board’s  decision  should  not  be  set 

aside .  46 

Conclusion  .  52 


TABLE  OF  CASES. 

Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers,  Express  and  Station  Em- 
plovees,  et  al.  v.  Nashville,  C.  &  St.  L.  Rv.  Co., 

94  F.  (2d)  97 . . . *....  5,13 

Consolidated  Edison  Co.  v.  National  Labor  Rela¬ 
tions  Board,  305  U.  S.  197 .  11, 12, 51, 52 


Index  Continued. 


in 


Page 


Federal  Trade  Commission  v.  Algoma  Lumber 

Co.,  291  U.  S.  67  . . . .  26,28-29 

Federal  Trade  Commission  v.  Pacific  States  Paper 
Trade  Association,  273  U.  S.  52  .  26,  26-27 


Hamilton-Brown  Shoe  Co.  v.  National  Labor  Rela¬ 
tions  Board,  104  F.  (2d)  49 .  12 

Jefferson  Electric  Co.  v.  National  Labor  Relations 

Board,  102  F.  (2d)  949  . . . . .  14-15 

Mississippi  Valley  Barge  Line  Co.  v.  United 


States,  292  U.  S.  282  .  47, 50-51 

National  Labor  Relations  Board  v.  Bell  Oil  &  Gas 

Co.,  98F.  (2d)  870  . ...  13 

National  Labor  Relations  Board  v.  Columbian 
Enameling  and  Stamping  Company,  306  U.  S. 


292  . . .  11,51,52 

National  Labor  Relations  Board  v.  Lion  Shoe  Co., 


97  F.  (2d)  448  .  13 

National  Labor  Relations  Board  v.  Pennsylvania 
Greyhound  Lines,  Inc.,  303  U.  S.  261  ...  26,  29-30 
Rochester  Telephone  Corporation  v.  United  States, 

307  U.  S.  125  .  47,47-50 


National  Mediation  Board  Cases: 

Atlanta,  Birmingham  &  Coast  Railroad  Co., 

Case  No.  R-403  .  43 

Atlanta  &  West  Point  Railroad,  Case  No.  R-595  44 
Denver  &  Salt  Lake  Railroad  Co.,  Case  No. 

R-187 .  44 

Georgia  Railroad,  Case  No.  R-347  .  44-45 

Nevada  Northern  Railway  Companv,  Case  No. 

R-435  . .* . .  43,44 

Wabash  Railway  Company,  Case  No.  R-319  ...  44 


IN  THE 

UntteiJ  States  Court  of  appeals 

FOR  THE  DISTRICT  OF  COLUMBIA. 

October  Term,  1939. 

No.  7530. 

Special  Calendar. 

Order  of  Railway  Conductors  of  America.  Robert  D. 
Bell,  Raymond  T.  Lynch,  David  II.  Sims,  Wil¬ 
liam  H.  Maphis,  Arthur  W.  Fieldson,  and  James 
W.  Weaver,  Appellants , 

v. 

National  Mediation  Board,  David  J.  Lewis  (Substi¬ 
tuted  in  Place  and  Stead  of  William  M.  Leiser- 
son),  Otto  S.  Beyer,  and  George  A.  Cook, 
Individually  and  as  Members  of  the  National 
Mediation  Board  and  Brotherhood  of  Railroad 
Trainmen,  Appellees. 


BRIEF  OF  APPELLANTS  IN  REPLY 
TO  BRIEF  OF  APPELLEES. 


Findings  and  conclusions  of  appellee,  the  National 
Mediation  Board,  are  not  supported  by  substantial 
evidence,  for  that  reason  are  arbitrary  and  capri¬ 
cious,  and  the  judgment  of  the  Court  below  should 
be  reversed. 

At  the  outset  we  desire  to  make  it  plain  that  the  sole 
question  presented  on  this  appeal  is  whether  the  judg¬ 
ment  of  the  Court  below  should  be  reversed,  since  the 
findings  and  conclusions  of  appellee,  National  Media- 
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tion  Board,  are  not  supported  by  substantial  evidence, 
and  for  that  reason  are  arbitrary  and  capricious. 

We  maintain  that  the  evidence,  oral  and  documen¬ 
tary,  before  the  National  Mediation  Board  indisputa¬ 
bly  establishes  that  yard  conductors  (foremen)  on  the 
P.  &  L.  K.  constitute,  and  since  1920  have  been  classi¬ 
fied  as  a  separate  and  distinct  craft  or  class,  indepen¬ 
dent  of  the  craft  or  class  of  yard  brakemen  (helpers) 
and  the  craft  of  switchtenders  in  yard  service.  This  is 
established  bv  the  oral  testimony  of  the  witnesses: 

1.  John  R.  Herring,  General  Chairman  of  the  0.  R. 
C.  on  the  P.  &  L.  E.  (R.  122-148  and  203-205;  Appel¬ 
lants’  main  brief,  pp.  23-24  and  pp.  58-60) ; 

2.  H.  H.  Reed,  Mediator  and  Chief  of  Technical  and 
Statistical  Division,  National  Mediation  Board  (R.  150- 
159;  Appellants’  main  brief,  pp.  34-37); 

3.  William  R.  Dawson,  yard  conductor,  in  employ  of 
P.  &  L.  E.  (R.  160  and  R.  205-206;  Appellants’  main 
brief,  p.  37  and  pp.  60-61) ; 

4.  Frank  J.  Williams,  Vice  President,  O.  R.  C.  (R. 
160-169;  Appellants’  main  brief,  pp.  38-42); 

5.  William  David  Johnson.  Vice  President,  O.  R.  C. 
(R.  169-183;  Appellants’  main  brief,  pp.  42-51);  and 
is  further  established  by  the  following  documentary 
evidence : 

1.  Combined  Roster,  P.  &  L.  E.,  issued  June  1,  1931 
(R.  92-93;  Appellants'  main  brief,  pp.  11  and  12); 

2.  Combined  Roster,  P.  &  L.  E.,  issued  January  15, 
1937  (R.  93;  Appellants’  main  brief,  pp.  12  and  13); 

3.  Rules  and  Rates  of  Pay  for  Conductors,  Trainmen 
and  Yardmen  Employed  on  the  P.  &  L.  E.,  effective 
January  12,  1928  (R.  93-102;  Appellants’  main  brief, 
pp.  13  and  17) ; 
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4.  Supplemental  Agreement,  effective  February  1, 
1933,  modifying  schedule  effective  January  12,  192S 
(R.  100-102;  Appellants’  main  brief,  pp.  15  and  16) ; 

5.  Rules  and  Rates  of  Pay  for  Conductors,  Assistant 
Conductors,  Ticket  Collectors  and  Yard  Conductors 
(Yard  Foremen),  P.  &  L.  E.,  effective  November  17, 
1936  (R.  102;  Appellants’  main  brief,  pp.  16  and  17); 

6.  B.  of  R.  T.  Exhibit  24,  Advertisement  No.  9,  Feb¬ 
ruary  22, 1937,  advertising  in  one  column,  jobs  for  fore¬ 
men,  and  in  another  column,  jobs  for  helpers  (R.  102; 
Appellants'  main  brief,  p.  17);  Advertisement  No.  7, 
February  23,  1935  (R.  102-103);  Advertisement  No.  8, 
March  2,  1935  (R.  102);  Advertisement  No.  9,  March 
9,  1935;  Advertisement  No.  10,  March  16,  1935;  Adver¬ 
tisement  No.  11,  March  23,  1935;  Advertisement  No. 
12,  March  30, 1935  (R.  103;  Appellants’  main  brief,  pp. 
17  and  18). 

7.  Cleveland  Compact  between  the  Order  of  Railway 
Conductors  and  Brotherhood  of  Railroad  Trainmen,  as 
agreed  to  at  Cleveland,  Ohio,  August  22,  1919,  revised 
from  time  to  time,  and  abrogated  in  1925  (R.  105-113; 
Appellants’  main  brief,  pp.  19-21) ; 

8.  Cooperative  Agreement  between  Order  of  Rail¬ 
way  Conductors  and  Brotherhood  of  Railroad  Train¬ 
men,  effective  August  1,  1932,  abrogated  August  1, 
1934  (R.  115-116;  Appellants’  main  brief,  pp.  21-22); 

9.  Decision  of  Jurisdiction  Committee,  O.  R.  C.,  and 
Joint  Relations  Committee,  B.  of  R.  T.,  August  3,  1932 
(R.  122-123;  Appellants’  main  brief,  pp.  22-23); 

10.  Letter,  January  27, 1936,  R.  A.  Faulkner,  General 
Chairman,  B.  of  R.  T.,  to  M.  A.  Smith,  General  Man¬ 
ager,  P.  &  L.  E.  (R.  123-124;  Appellants’  main  brief, 
pp.  24-25) ; 
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11.  Letter,  April  14,  1936,  J.  A.  Phillips,  President, 
0.  R.  C.,  to  Mr.  William  M.  Leiserson,  Chairman,  Na¬ 
tional  Mediation  Board  (R.  124-125;  Appellants’  main 
brief,  pp.  25-26) ; 

12.  Letter,  June  12,  1936,  George  A.  Cook,  Secre¬ 
tary,  National  Mediation  Board,  to  J.  A.  Phillips, 
President,  0.  R.  C.  (R.  125;  Appellants’  main  brief,  p. 
26) ; 

!  13.  Letter,  July  29,  1936,  J.  A.  Phillips,  President, 
0.  R.  C.,  to  Carmalt,  Chairman,  National  Mediation 
Board  (R.  127;  Appellants’  main  brief,  pp.  27-28); 
i  14.  Rules  and  Rates  of  Pay  for  Conductors,  Train¬ 
men  and  Yardmen  Employed  on  the  P.  &  L.  E.,  effec¬ 
tive  February  16,  1924  (R.  128-134;  Appellants’  main 
brief,  pp.  2S-31 ) ; 

15.  Rules  and  Rates  of  Pay  for  Conductors,  Train¬ 
men  and  Yardmen  Employed  on  the  P.  &  L.  E.,  effec¬ 
tive  August  17,  1920  (R.  134-138;  Appellants’  main 
brief,  pp.  31-32) ; 

16.  Bulletins  posted  by  P.  &  L.  E.,  advertising  jobs 

for  vard  conductors  and  vard  brakemen  in  vard  ser- 
•  *  * 

vice  (R.  148;  Appellants’  main  brief,  p.  34); 

17.  Resolution  adopted  at  the  First  Quadrennial  Con¬ 
vention  of  the  B.  of  R.  T.,  at  Cleveland,  Ohio,  June  4, 
1935  (R.  174-175;  Appellants’  main  brief,  pp.  47-48); 

1  IS.  Authorizations  dated  October  30,  1936,  hied  with 
the  Board  by  Assistant  President  Harvey,  November 
ill,  1936  (R.  153),  signed  in  one  column  by  yard  con¬ 
ductors,  and  in  another  column  by  yard  brakemen  and 
switchtenders  (R.  186-187 ;  Appellants’  main  brief,  p. 
52). 

The  question  whether  yard  conductors  (foremen) 
constitute  a  separate  and  distinct  craft  or  class,  inde¬ 
pendent  of  the  craft  or  class  of  yard  brakemen  (help- 
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ers)  and  the  craft  of  switchtenders  in  yard  service 
on  the  P.  &  L.  E.,  is  to  be  determined  primarily  on  the 
evidence  as  to  the  past  practice,  usage  and  custom  ex¬ 
isting  on  this  particular  railroad: 

Brotherhood  of  Railway  and  Steamship  Clerks, 
Freight  Handlers ,  Express  and  Station  Employees,  et 
al.  v.  Nashville,  C.  &  Si.  L.  Hy.  Co,,  94  F.  (2d)  97  (C.  C. 
A.,  6th  Cir.,  1937) : 

Simons,  Circuit  Judge  (p.  100) : 

“The  fact  that  on  many  railroads  all  station  em¬ 
ployees  are  organized  into  one  craft  or  class  is  a 
circumstance  to  be  considered,  but,  standing  alone 
and  unexplained,  it  does  not  substantially  support 
a  conclusion  that  the  station  employees  of  the  pres¬ 
ent  carrier  have  been,  are,  or  should  be,  so 
grouped,  for  it  may  well  be  that  the  employees  of 
some  carriers  may  be  content  to  be  thus  grouped, 
have  known  no  other  classification,  and  have  de¬ 
veloped  a  community  of  interest  as  a  craft  or  class 
within  the  purview  of  the  statute.” 

ARGUMENT  IN  REPLY. 

We  now  proceed  to  take  up  and  consider  seriatim 
points  presented  in  argument  on  the  brief  of  appellees 
which  we  deem  necessary  to  be  noticed  in  reply 
thereto. 

Appellees’  Summary  of  Argument. 

Under  the  head,  “Summary  of  Argument”,  subpara¬ 
graph  A  (Appellees’  brief,  p.  8),  appellees  deal  with 
the  factors  to  be  considered  in  determining  crafts  un¬ 
der  the  Railway  Labor  Act,  and  argue  that  “pre¬ 
existing  and  historical  grouping  of  the  employees  for 
purposes  of  collective  bargaining  on  the  particular  car¬ 
rier  concerned  and  on  the  railroads  generally,  simi¬ 
larity  of  employment,  and  community  of  interest,  with 
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the  first  of  predominant  importance;”  and  again,  under 

the  head  of  “Argument’”,  subhead  A,  “The  Controlling 

Principles”  (Appellees’  brief,  p.  13),  it  is  argued,  “the 

controlling  criteria  in  determining  the  boundaries  of 

crafts  and  classes  under  the  Kailwav  Labor  Act  are 

* 

the  preexisting  and  historical  grouping  of  the  em¬ 
ployees  for  purposes  of  collective  bargaining,  on  the 
particular  carrier  concerned  and  on  the  railroads  gen¬ 
erally,  similarity  of  employment  and  community  of 
interest — with  the  first  factor  being  the  most  impor¬ 
tant*'.  It  thus  appears  that  emphasis  is  laid  on  “pre¬ 
existing  and  historical  grouping.” 

We  agree  that  these  factors  should  be  taken  into  con¬ 
sideration  in  determining  the  question  of  craft  or  class, 
but  we  dispute  the  assertion  that  “preexisting  and  his¬ 
torical  grouping”  is  the  most  important  factor. 

We  maintain  that  the  record  fails  to  show  that  em¬ 
ployees  in  yard  service  have  ever  grouped  themselves 
as  yardmen.  It  is  admitted  that  in  the  early  days  of 
railroading,  before  the  enactment  of  the  Act  of  June 
21,  1934,  amendatory  of  the  Railway  Labor  Act,  grant¬ 
ing  to  crafts  the  right  to  select  their  own  representa¬ 
tive,  that  yard  foremen,  yard  helpers  and  switchten- 
ders  may  have  joined  in  mass  movements  for  increase 
of  wages  and  improved  working  conditions,  vet  such 
joint  movements  were  not  as  one  craft,  but  rather  as 
three  crafts  working  together  for  the  mutual  benefit 
and  improvement  of  each  of  the  separate  crafts.  This 
is  true  not  only  of  employees  engaged  in  yard  service, 
but  is  likewise  true  of  the  craft  of  conductors  and  craft 
of  brakemen  in  road  service.  In  considering  the  weight 
to  be  given  these  wage  movements,  joined  in  by  the 
several  crafts,  it  should  be  borne  in  mind  that  prior 
to  the  enactment  of  the  Amendatory  Act  of  June  21, 
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1934,  the  members  of  the  craft  of  yard  conductors 
(foremen)  had  no  method  prescribed  by  law  whereby 
they  could  select  their  own  representative,  and  inas¬ 
much  as  the  craft  of  vard  brakemen  was  numerically 

*  » 

stronger,  it  would  be  natural  for  the  yard  conductors 
to  join  hands  with  the  the  other  yard  service  employees 
in  joint  movements  for  better  wages  and  improved 
working  conditions.  By  joining  in  such  mass  move¬ 
ments  the  yard  conductor  (foreman)  did  not  surren¬ 
der  his  craft  identity.  This  is  made  manifest  bv  the 

*  • 

designation  of  the  separate  crafts  in  the  schedule 
agreements  which  were  entered  into  between  the  repre¬ 
sentatives  of  the  employees  and  the  carrier.  These 
schedule  agreements  were  both  joint  and  several,  be¬ 
ing  joint  in  the  sense  that  they  were  entered  into  by 
one  representative  acting  for  each  of  the  several  crafts, 
and  several  in  the  sense  that  they  provided  different 
rates  of  pay  for  the  several  crafts,  and  contained  dif¬ 
ferent  rules  and  regulations  governing  the  work  of 
each  of  the  separate  crafts. 

In  the  last  analysis,  the  term  “grouping”  must  nec¬ 
essarily  apply  primarily  to  joint  movements  on  the 
part  of  several  crafts  for  increased  wages  and  im¬ 
proved  working  conditions.  When  the  term  “group¬ 
ing”  is  applied  to  a  craft,  it  must  be  based  on  the  kind 
of  work  being  performed  by  the  members  of  the  craft, 
including  “similarity  of  employment”  and  “commu¬ 
nity  of  interest”.  The  mere  fact  that  in  certain  wage 
movements  two  or  more  crafts  joined  together  in  a 
common  cause,  each  craft,  however,  looking  out  for 
its  own  individual  interests,  is  no  evidence  of  any  in- 
lention  on  the  part  of  the  various  crafts  to  merge  these 
crafts  into  a  single  craft,  as  is  attempted  to  be  done 
by  the  findings  and  decision  of  the  Board  in  this  case. 


8 


I. 

Yard  foremen  (conductors)  do  not  have  same  rank  as 

road  flagmen. 

In  subparagraph  B  of  “Summary  of  Argument”  (Ap¬ 
pellees'  brief,  p.  8),  it  is  argued,  “In  the  scale  of  pro- 
i  motion  a  yard  foreman  lias  the  same  rank  as  a  road 
flagman  (a  brakeman)  below  that  of  road  conductor.” 
Under  the  heading,  “3.  Analysis  of  the  evidence  sup¬ 
porting  the  Board’s  decision”,  subhead  (:>)  '"Scale  of 
Promotion "  (Appellees’  brief,  p.  15),  it  is  argued  that 
“the  most  significant  fact  for  our  purposes  in  the  scale 
of  promotion  is  that  the  position  of  conductor  or  fore¬ 
man  in  the  yard  parallels  that  of  flagman  on  the  road 
and  is  thus  below  that  of  road  conductor”,  and  under 
subhead  (8)  “ Summary  of  Facts  Supporting  the 
Board's  Decision"  (Appellees’  brief,  p.  21),  it  is  again 
i argued  that  “in  the  scale  of  promotion,  a  yard  fore¬ 
man  has  the  same  rank  as  a  road  flagman,  a  brakeman, 
below  that  of  road  conductor”. 

The  inference  sought  to  be  drawn  by  the  argument 
of  appellees  finds  no  support  in  the  evidence.  The  evi¬ 
dence  shows  that  since  May,  1920,  every  man  enters  the 
service  as  a  brakeman,  and  the  line  of  promotion  is  to 
yard  foreman  and  road  flagman.  The  brakeman  takes 
two  examinations  in  one,  but  qualifies  for  separate  and 
distinct  positions,  that  is,  yard  foreman  and  road  flag¬ 
man.  The  next  promotion  is  to  road  conductor  and 
from  road  conductor  to  passenger  conductor.  (R.  142) 
The  craft  of  yard  conductor  is  separate  and  distinct 
from  the  craft  of  road  flagman,  who  is  a  member  of 
the  craft  of  road  brakemen.  While  it  is  true  that  an 
individual  employee  may  have  a  rank  as  yard  foreman 
and  also  rank  as  a  road  flagman,  nevertheless,  the  rank 
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of  yard  foreman  is  separate  and  distinct  from  the  rank 
of  road  flagman.  It  is  true  that  the  yard  foreman  has 
not  attained  the  rank  of  road  conductor  until  he  has 
been  promoted  to  this  latter  rank.  However,  the  yard 
conductor  does  not  rank  below  the  road  conductor. 
He  ranks  separate  and  apart  from  the  road  conductor, 
and  is  a  member  of  the  craft  of  yard  conductors  (fore¬ 
men).  The  mere  fact  that  the  employee  takes  two  ex¬ 
aminations  at  the  same  time  does  not  detract  from  his 
rank  as  a  yard  conductor. 


II. 

Yard  service  employees  do  not  bargain  collectively  as 
a  single  craft  through  a  single  representative  or¬ 
ganization. 

Under  the  head,  “Summary  of  Argument”,  subpara¬ 
graph  B  (Appellees’  brief,  p.  9),  it  is  argued,  “And 
the  almost  universal  past  and  present  practice  on  the 
railroads  of  the  country,  including  the  P.  &  L.  E.,  has 
been  and  is  for  yardmen  to  bargain  collectively  as  a 
single  craft  through  a  single  representative  organiza¬ 
tion — most  of  the  few  contrary  cases  resulting  from 
admittedly  erroneous  rulings  of  the  National  Media¬ 
tion  Board”. 

We  maintain  that  the  record  shows  that  the  yard 
service  employees,  so-called  “yardmen”,  do  not  bar¬ 
gain  collectively  as  a  single  craft.  It  is  true  that  yard 
service  employees  have  bargained  jointly  as  three  sep¬ 
arate  and  distinct  crafts,  and  that  they  usually  have 
selected  a  single  representative,  that  is,  the  B.  of  R.  T., 
but  the  mere  fact  that  they  bargain  through  the  same 
representative  does  not  support  the  contention  of  ap¬ 
pellees,  nor  does  the  fact  that  they  were  engaged  in 
joint  wage  movements  establish  that  they  were  mem- 
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bers  of  a  single  craft.  This  fact  certainly  does  not 
prove  that  these  yard  service  employees  constitute  a 
single  craft,  so-called  “yardmen”, 
i  It  must  be  admitted  that  membership  in  a  union  does 
not  constitute  evidence  of  craft.  For  example,  a  man 
may  be  a  conductor  and  belong  to  the  craft  of  conduc- 
Itors  and  yet,  have  a  membership  in  the  B.  of  R.  T.,  or 
i he  may  not  be  a  member  of  any  organization.  Surely, 
it  cannot  successfully  be  contended  that  because  yard 
conductors,  yard  brakemen  and  switchtenders  each 
selected  the  B.  of  R.  T.  as  their  representative,  that 
!  such  selection  created  brakemen  out  of  yard  conduc¬ 
tors.  We  maintain  that  representation  has  no  bearing 
whatever  on  the  question  of  determination  of  craft. 
It  would  be  just  as  logical  to  contend  that  if  engineers 
and  firemen  working  in  the  yards  joined  in  a  wage 
movement,  and  were  represented  by  a  single  organiza- 
i  tiou  in  procuring  a  contract  or  schedule,  that  this  would 
change  engineers  and  firemen  into  a  craft  of  yard  en- 
ginemen.  We  submit  that  the  argument  of  appellees 
1  is  so  tenuous  that  it  fails  of  its  own  weight. 

Under  the  head,  “Summary  of  Argument”,  sub- 
paragraph  C  (Appellees’  brief,  p.  9),  it  its  argued, 
“The  fact  that  groups  of  employees  have  different 
names  does  not  mean  that  they  constitute  crafts  or 
classes”. 

Assuming  for  the  purpose  of  the  argument  that  al¬ 
though  groups  of  employees  have  different  names,  and 
'this  alone  does  not  conclusively  establish  that  each  dif¬ 
ferent  name  constitutes  a  craft,  yet  it  is  a  matter  of 
definite  significance  that  these  different  names  do  exist, 
are  used  for  different  things  or  different  persons,  and 
in  railroad  operations,  are  applied  to  different  groups 
or  crafts  engaged  in  different  kinds  of  employment. 
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That  the  fact  that  the  Board  has  seen  fit  to  apply  to 
the  employees  in  yard  service  the  name  “yardmen”, 
although  they  constitute  three  separate  and  distinct 
crafts,  does  not  make  those  three  separate  and  distinct 
crafts  a  single  craft  of  “yardmen”,  nor  can  an  act  of 
the  Board  extinguish  the  craft  distinctions  carried  and 
recognized  by  the  employees  themselves  on  down 
through  the  years. 

It  does  not  necessarily  follow  that  because  the  names 
that  are  used  may  designate  occupational  classifica¬ 
tions,  that  the  names  do  not  also  indicate  craft  classi¬ 
fications.  When  we  consider,  as  the  record  shows,  that 
the  name  “yard  conductor”  has  been  applied  to  these 
employees  all  down  through  the  years,  in  all  of  their 
contract  schedules  of  every  kind  and  character,  and 
in  all  records  and  documents  of  the  carrier,  it  surely 
cannot  be  successfully’  argued  that  the  name  does  not 
mean  what  it  was  intended  to  mean,  that  is,  the  desig¬ 
nation  of  a  craft. 

m. 

The  question  whether  the  finding  is  supported  by  sub¬ 
stantial  evidence  is  a  question  of  law  to  be  deter¬ 
mined  by  the  Court. 

Under  the  head  “Summary  of  Argument”,  subpara¬ 
graph  D  (Appellees’  brief,  p.  9),  it  is  argued,  “The 
most  that  can  be  said  for  appellants’  position  is  that 
there  are  some  facts  in  the  record  which  might  sup¬ 
port,  but  do  not  compel,  a  conclusion  that  yardmen  are 
not  a  single  craft.” 

On  our  main  brief  (pp.  103  and  104)  we  have  cited 
and  quoted  from  the  cases  of  National  Labor  Relations 
Board  v.  Columbian  Enameling  and  Stamping  Com¬ 
pany,  306  U.  S.  292,  and  Consolidated  Edison  Co.  v. 
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National  Labor  Relations  Board ,  305  U.  S.  197,  hold¬ 
ing-  in  substance  that  the  finding-  of  the  Board  must  be 
supported  by  substantial  evidence,  and  that  a  mere 
scintilla  of  evidence  is  not  sufficient  to  support  such 
finding. 


In  reviewing  the  findings  of  the  Board,  it  is  the  duty 
of  the  Court  to  search  the  record  to  see  if  the  findings 
are  sustained  by  “substantial  evidence”.  Consolidated 
Edison  Co.  v.  National  Labor  Relations  Board,  supra. 

In  Hamilton-Brown  Shoe  Co.  v.  National  Labor  Re¬ 
lations  Board .  104  F.  (2d)  49  (C.  C.  A.,  Sth  Cir.,  1939), 
there  were  two  petitions  for  review  of  an  order  of  the 
National  Labor  Relations  Board,  the  first  filed  by 
Hamilton-Brown  Shoe  Company,  the  employer,  and 
'the  second  by  Boot  and  Shoe  Workers  Union  affiliated 
with  the  A.  F.  of  L. 

1  Order  modified  and  affirmed  as  modified. 

Among  other  unfair  labor  practices  the  Board  found 
the  employer  guilty  of  supporting  the  Commercial 
Shoe  Workers  Organization,  a  newly  formed  local 
union.  The  Court  in  its  opinion  extensively  reviews 
the  testimony  before  the  Board,  saying  at  p.  52  (Gard¬ 
ner,  Circuit  Judge) : 


“In  considering  the  charges  of  the  Company’s 
domination,  interference  with  and  contribution  to 
the  support  of  the  C.  S.  W.  0.,  we  review  the  rec¬ 
ord  to  determine  whether  the  findings  of  the  Board 
are  supported  by  substantial  evidence  such  as  a 
reasonable  mind  might  accept  as  adequate  to  sup¬ 
port  a  conclusion.  Consolidated  Edison  Co.  v. 
National  Labor  Relations  Board,  305  U.  S.  197, 
S3  L.  Ed.  126.” 


The  question  whether  the  finding  is  supported  by 
substantial  evidence  is  a  question  of  law.  In  Brother- 
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hood  of  Railway  and  Steamship  Clerks ,  Freight  Han¬ 
dlers,  Express  and  Station  Employees,  et  al.  v.  Nash¬ 
ville,  C.  £  St.  L.  By.  Co.,  94  F.  (2d)  97,  99,  the  Court 
said : 


“The  question  as  to  the  existence  of  substan¬ 
tial  supporting  evidence  becomes  one  of  law.” 

National  Labor  Relations  Board  v.  Lion  Shoe  Co., 
97  F.  (2d)  448  (C.  C.  A.,  1st  Cir.,  1938) : 

Petition  by  the  National  Labor  Relations  Board 
against  the  Lion  Shoe  Co.  for  the  enforcement  of  an 
order  issued  by  the  Board  in  a  statutory  proceeding. 
Order  of  the  Board  vacated. 

Page  452: 

“According  to  the  familiar  rule,  upon  a  review 
of  the  orders  of  an  Administrative  Board,  only 
questions  of  law  are  open  for  the  consideration  of 
this  court.  The  findings  of  fact  by  the  Board  are 
conclusive  if  supported  by  any  substantial  evi¬ 
dence.  If  not,  or  if  a  fair  and  impartial  hearing 
does  not  appear  to  have  been  granted  by  the  Ex¬ 
aminer  or  the  Board,  a  question  of  law  is  in¬ 
volved.  ’  ’ 

National  Labor  Relations  Board  v.  Bell  Oil  <£  Gas 
Co.,  98  F.  (2d)  870  (C.  C.  A.,  5th  Cir.,  1938) : 

Petition  for  enforcement  of  order  of  the  National 
Labor  Relations  Board,  directing  respondent  to  cease 
and  desist  from  unfair  labor  practices  and  to  rein¬ 
state  and  reimburse  three  employees  discharged  by 
the  respondent  for  alleged  union  activity.  Respon¬ 
dent  contended  that  the  employees  were  discharged 
for  reasons  unconnected  with  union  activity.  The  only 
evidence  tending  to  refute  that  of  respondent  was 
hearsay.  The  Court  denied  the  petition  and  set  aside 
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the  order  of  the  Board  (98  Fed.  (2d)  406).  On  mo¬ 
tion  for  rehearing.  Motion  denied. 

Holmes,  Circuit  Judge  (p.  871) : 

“The  provision  in  paragraph  (b),  section  10, 
29  U.  S.  C.  A.  Sec.  160  (b)  with  reference  to  the 
rules  of  evidence  prevailing  in  courts  of  law  and 
equity  not  being  controlling,  means  that  it  is  not 
error  for  the  Board  to  hear  incompetent  evidence. 
It  does  not  mean  that  a  finding  of  fact  may  rest 
solely  upon  such  evidence.  Whether  there  be  any 
competent  evidence  to  support  the  findings  of  the 
Board  is  a  question  of  law;  whether  it  is  sufficient 
is  a  question  of  fact.  The  decision  of  the  Board 
upon  a  question  of  law  is  not  conclusive  in  this 
court. 

“In  one  instance,  in  the  case  under  review,  the 
sole  evidence  to  support  an  essential  finding  of  the 
Board  was  the  incompetent  evidence  quoted  in 
our  opinion.  In  the  others,  there  was  no  substan¬ 
tial  evidence  to  support  essential  findings.  There¬ 
fore,  as  a  matter  of  law,  the  order  was  deemed  in¬ 
valid. 

“The  petition  for  a  rehearing  is  denied. ” 

Jefferson  Electric  Co.  v.  National  Labor  Relations 
Board  102  F.  (2d)  949  (C.  C.  A.,  7th  Cir.,  1939) : 

Petition  by  Jefferson  Electric  Co.  against  the  Na¬ 
tional  Labor  Relations  Board,  and  petition  by  the 
International  Brotherhood  of  Electrical  Workers 
against  the  National  Labor  Relations  Board,  to  re¬ 
view  and  set  aside,  and  on  request  of  the  National 
Labor  Relations  Board  for  the  enforcement  of  an 
order  of  the  Board  based  on  charges  of  unfair  labor 
practices. 

i  Order  set  aside  and  petition  to  enforce  dismissed. 

Kerner,  Circuit  Judge  (p.  955) : 

“Summing  up,  it  may  be  said  that  it  is  a  ques¬ 
tion  of  law  as  to  whether  there  is  competent  evi- 
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deuce  to  support  the  Board’s  findings  of  fact,  and 
that  it  is  a  question  of  fact  as  to  whether  the  com¬ 
petent  evidence  is  sufficient.” 

In  an  earlier  part  of  this  brief  we  have  pointed  out 
the  evidence,  oral  and  documentary,  which  establishes 
that  the  findings  of  the  Board  are  not  supported  by 
substantial  evidence,  but  on  the  contrary,  establishes 
that  the  craft  of  yard  conductors  is  a  separate  and 
distinct  craft  from  the  other  crafts  in  vard  service. 

IV. 

Kind  of  work  done. 

Under  the  heading,  “B.  Analysis  of  the  evidence 
supporting  the  Board’s  decision”,  subhead,  (1)  “ Kind 
of  Work  Done’y  (Appellees’  brief,  p.  13,  footnote  4), 
it  is  argued,  “The  evidence  was  in  conflict  as  to  the 
amount  of  assistance  given  by  the  foreman  to  his  help¬ 
ers”,  and  in  footnote  5  it  is  argued  in  effect  that  it 
makes  no  difference  whether  switchtenders  were  per¬ 
mitted  to  vote,  for  the  reason  that  there  were  only  22 
switchtenders,  and  the  voting  of  these  employees  would 
not  have  changed  the  result  of  the  election. 

First,  as  to  the  alleged  conflict  of  evidence  respect¬ 
ing  the  amount  of  assistance  given  by  the  foreman  to 
the  helpers,  the  testimony  of  the  witness,  John  R.  Her¬ 
ring  (R.  203-203;  Appellants’  main  brief,  pp.  58-60), 
shows  that  the  yard  conductor  supervises  the  work  of 
the  other  yard  employees,  and  does  not  ride  the  cars 
or  throw  the  switches  except  in  case  of  emergency. 
This  is  likewise  shown  by  the  testimony  of  the  witness, 
AV.  R.  Dawson  (R.  205-206;  Appellants’  main  brief,  pp. 
60-61),  who  testified  that  the  yard  conductor  instructs 
the  engineer  and  brakemen  what  work  they  are  to  do, 
and  that  the  yard  foreman  does  not  cut  any  cars, 
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neither  does  he  ride  any  ears,  because  that  is  not  the 
conductor’s  job.  The  onlv  testimony  which  is  reallv 
opposed  to  this  is  the  testimony  of  the  witness,  John  F. 
Piper  (R.  189-192:  Appellants’  main  brief,  pp.  52-55). 
This  witness  testified  that  the  yard  conductor  is  respon¬ 
sible  for  the  operations  in  the  yard.  He  is  a  supervisor, 
commonly  called  the  boss,  and  the  helpers  in  the  crew 
work  under  the  directions  of  the  conductor.  He  did 

testify  that  at  times  the  vard  foreman  aids  in  throw’- 
*  * 

ing  switches  in  the  yard,  and  at  times  does  the  same 
work  as  a  yard  helper.  This  is  evidently  the  testimony 
upon  which  appellees  rely.  AYe  submit  that  a  reading 
of  the  testimony  of  this  witness  will  make  it  clear  that 
what  he  was  speaking  about  w’as  the  exception  rather 
than  the  rule.  This  view  of  the  testimony  is  in  harmony 
with  the  testimony  of  appellants,  which  show’s,  that  the 
yard  conductor  assists  in  doing  the  w’ork  of  the  other 
yard  men  only  under  unusual  conditions. 

Appellees  also  evidently  rely  upon  the  testimony  of 
the  witness,  S.  R.  Harvey.  (R.  192-203)  This  witness 
is  Assistant  President  of  the  B.  of  R.  T.  He  did  not 
testify  that  he  was  familiar  with  the  conditions  on  the 
P.  &  L.  E.  A  reading  of  his  testimony  will  make  it 
clear  that  it  is  based  upon  his  experience  on  railroads 
in  the  western  part  of  the  United  States,  where  the  con¬ 
ditions  are  dissimilar  to  the  conditions  existing  on  the 
P.  &  L.  E.  In  any  event,  we  submit  that  this  testimony 
affords  no  support  for  the  argument  that  the  yard  con¬ 
ductor  is  not  in  a  separate  and  distinct  craft  from  the 
other  employees  in  yard  service,  and  at  most  it  is  a 
mere  scintilla  of  evidence,  which  is  not  sufficient. 

It  is  true  that  in  yard  service  the  employees  cooper¬ 
ate  with  each  other  in  the  whole  job  being  performed  by 
the  railroad  company,  but  in  the  last  analysis,  the  testi¬ 
mony  definitely  establishes  without  conflict  that  the 
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general  work  of  the  yard  conductor  is  different  from 
the  general  work  of  the  yard  brakeman,  and  entirely 
different  from  the  general  work  of  the  switchtender. 
The  employees  in  yard  service  work  as  a  unit,  and  are 
engaged  in  the  same  general  operation,  but  each  is  per¬ 
forming  an  entirely  different  kind  of  work,  and  in  ad¬ 
dition  to  that,  the  evidence  shows  that  the  yard  fore¬ 
man  is  the  man  in  charge.  He  is  the  supervisor,  who 
is  held  responsible,  not  only  for  his  own  work,  but  for 
the  work  of  the  other  men  in  the  yard,  who  are  subject 
to  his  direction. 

Secondly,  we  maintain  that  the  argument  of  appel¬ 
lees  in  footnote  5  (Appellees’  brief,  pp.  13  and  14),  that 
because  the  switchtenders  were  not  numerically  strong 
enough  to  affect  the  result  of  the  election,  that  their  in¬ 
clusion  in  the  same  craft  with  yard  conductors  is  of  no 
moment,  is  tenuous  and  should  not  be  given  any  weight. 

The  evidence  in  this  case  indubitably  establishes  that 
the  switchtenders  are  in  a  craft  separate  and  distinct 
from  the  other  employees  in  yard  service.  Switch- 
tenders  are  carried  on  a  separate  roster  entitled, 
“Switchtenders  Roster”.  (R.  93) 

Moreover,  the  evidence  shows  that  the  switchtender 
has  a  separate  seniority  dating  from  the  time  of  his  en¬ 
tering  the  service  as  a  switchtender,  and  is  not  eligible 
for  promotion  to  the  position  of  yard  helper  or  yard 
foreman.  (R.  100) 

We  maintain  that  the  argument  of  counsel  for  appel¬ 
lees  that  the  voting  of  switchtenders  in  this  case  makes 
no  difference  is  merely  an  attempt  to  evade  the  prin¬ 
ciple  involved.  The  fundamental  principle  involved,  it 
seems  to  us,  is  that  if  the  switchtender  belongs  to  a 
craft  different  from  that  of  yard  conductor,  then  the 
switchtender  has  no  right  to  vote  in  an  election  for 
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representative  of  yard  conductors,  and  the  Board,  for 
its  convenience,  should  not  be  permitted  to  join  three 
crafts  into  a  single  craft,  so-called  “yardmen”. 

The  principle  involved  is  the  right  of  the  yard  con¬ 
ductors  as  a  craft  to  select  their  own  representative  as 
provided  by  the  Railway  Labor  Act.  We  submit  that 
this  case  cannot  be  determined  on  the  mere  effect,  or 
lack  of  effect,  of  the  inclusion  of  switchtenders  on  the 
result  of  this  particular  election.  It  is  the  principle 
which  is  involved.  The  principle  is  no  different  than 
it  would  have  been  had  there  been  a  sufficient  number 
of  switchtenders  voting  to  change  the  result. 

V. 

Community  of  interest. 

Under  subhead.  ‘*B.  Analysis  of  the  evidence  sup¬ 
porting  the  Board’s  Decision”,  subparagraph  (5) 
*' Community  of  Interest'',  (Appellees’  brief,  p.  16),  it 
is  argued,  “Since  yard  foremen  and  helpers  perform 
similar  work,  since  most  of  them  are  qualified  to  fill 
both  positions,  and  since  they  frequently  do  inter¬ 
change  jobs,  it  is  clear  that  there  is  a  general  com¬ 
munity  of  interest  among  the  men  working  in  the 
yards”. 

|  It  is  true  that  in  a  general  sense  there  is  a  “com¬ 
munity  of  interest”  on  the  part  of  all  employees  of 
railroads  in  train  service  and  in  yard  service,  that  is 
to  say,  they  are  interested  in  having  the  proper  kind  of 
laws  passed  which  will  give  them  the  greatest  freedom 
cf  selection  of  representatives,  the  greatest  protection 
in  the  matter  of  injury,  the  greatest  advantage  in  the 
matter  of  retirement  privileges,  and  things  of  that  sort, 
but  that  “community  of  interest”  which  spreads  over 
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all  employees  in  the  railroad  service  has  no  effect  in 
breaking  down  craft  distinctions.  The  evidence  in  this 
record  shows  that  while  there  is  a  community  of  in¬ 
terest  between  the  members  of  the  craft  of  vard  con- 

* 

ductors  in  vard  service,  there  is  no  communitv  of  in- 
terest  between  the  craft  of  vard  conductors  and  the 
craft  of  yard  brakemen.  On  the  contrary,  there  is  a 
conflict  of  interest  between  these  two  crafts.  More¬ 
over,  while  it  may  be  said  that  in  general  there  may  be 
a  “community  of  interest”  between  engineers  and  fire¬ 
men  engaged  in  yard  service,  yet,  we  submit,  it  cannot 
successfully  be  contended  that  because  of  this  com¬ 
munity  of  interest  in  general  that  engineers  and  fire¬ 
men  are  changed  into  a  craft  of  yard  enginemen. 

Likewise,  in  road  service  it  may  be  said  that  there  is 
in  general  a  “communitv  of  interest”  between  the 
road  conductor  and  the  road  brakeman  in  relation  to 
matters  which  generallv  mav  be  mutuallv  beneficial  to 
such  employees,  yet  it  can  hardly  be  contended  suc¬ 
cessfully  that  because  of  this  community  of  interest  in 
general  the  distinction  between  the  craft  of  road 
conductor  and  the  craft  of  road  brakeman  should  dis¬ 
appear  and  the  employees  engaged  in  road  service  be 
merged  into  a  craft  of  road  men. 

This  record  is  replete  with  evidence  that  there  is  a 
conflict  of  interest  between  the  senior  craft  of  yard  con¬ 
ductors  and  the  junior  craft  of  yard  brakemen.  It  is  a 
matter  of  common  knowledge  that  conflict  of  interest  is 
one  of  the  impelling  reasons  why  different  crafts  with 
such  conflict  of  interest  should  not  be  required  to  vote 
together  in  the  selection  of  a  representative.  We  have 
already  pointed  out  on  our  main  brief  that  the  yard 
brakemen  and  switchtenders  are  more  numerous  than 
the  yard  conductors,  and  for  that  reason  the  yard  con- 
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cluctors  should  not  be  merged  with  the  yard  brakemen 
and  switehtenders  for  voting  purposes. 

!  Under  this  head  it  is  argued  (Appellees’  brief,  p.  16- 
17),  the  refusal  of  one  of  appellants’  chief  witnesses 
to  admit  that  the  same  kind  of  conflict  might  exist  be¬ 
tween  junior  and  senior  conductors,  indicates  the 
biased  nature  of  appellants’  testimony  on  this  point. 

This  observation  refers  to  the  testimony  of  the  wit¬ 
ness,  Frank  J.  Williams.  He  testified: 

“When  counsel  said  witness  spoke  of  senior 
conductors,  witness  spoke  of  men  employed  as  con¬ 
ductors  who  were  senior  to  the  men  employed  as 
brakemen.  He  did  not  speak  of  senior  conductors. 
(R.  168) 

“He  said  senior  men  employed  as  conductors. 
There  is  not  any  conflict  of  interest  between  the 
conductors  and  the  conductors,  as  long  as  they  are 
left  to  regulate  their  own  affairs,  because  they  will 
work  it  out  all  right,  but  when — I  said  this:  When 
the  junior  craft  or  brakemen,  which  outnumbers 
the  senior  class  of  men  who  are  conductors,  are 
permitted  to  vote  in  the  election  as  to  representa¬ 
tion,  they  would,  of  course,  out  vote  men  who  are 
employed  as  conductors.  Witness  wants  that  an¬ 
swer  to  stand  as  his  carefullv  planned  replv.”  (R. 
169) 

We  submit  that  in  the  light  of  this  testimony  there 
is  no  justification  for  the  assertion  of  counsel  for  ap- 
pelles  that  there  was  any  refusal  on  the  part  of  the 
witness  to  testify,  nor  is  there  anything  in  the  testi¬ 
mony  of  the  witness  to  justify  the  innuendo  that  his 
testimony  is  of  a  biased  nature. 
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VI. 

The  history  of  collective  bargaining  on  the  P.  &  L.  E. 

Under  subhead  (6)  “The  History  of  Collective  Bar¬ 
gaining  on  the  P.  <&  L.  E.”  (Appellees’  brief,  p.  17), 
it  is  argued,  that  “both  before  and  after  1920  and  up 
until  1935,  the  yardmen  (foremen,  helpers,  and  switch- 
tenders)  on  the  P.  &  L.  E.  were  represented  for  col¬ 
lective  bargaining  by  the  Brotherhood  of  Railroad 
Trainmen,  which  also  represented  road  brakemen.” 

We  have  already  pointed  out  in  an  earlier  part  of 
this  brief  that  representation  is  not  evidence  of  craft. 
While  it  is  true  that  up  until  1935  the  schedules  on  the 
P.  &  L.  E.  were  entered  into  by  the  Brotherhood  of 
Railroad  Trainmen,  acting  for  the  employees  in  yard 
service,  yet,  this  is  not  evidence  of  the  fact  that  all  of 
the  men  in  yard  service  constitute  one  craft.  As  we 
have  already  stated  in  an  earlier  part  of  this  brief, 
these  schedules  were  joint  and  several,  being  joint  in 
the  sense  that  they  were  entered  into  by  the  Brother¬ 
hood  of  Railroad  Trainmen,  acting  for  the  several 
crafts  in  yard  service,  and  several  in  the  sense  that 
they  provided  different  rates  of  pay  for  each  of  the 
crafts  of  yard  conductors,  yard  brakemen  and  switch- 
tenders,  and  contained  different  rules  and  regulations 
governing  the  work  of  each  of  the  separate  crafts. 

An  examination  of  the  schedules  effective  August  17, 
1920  (R.  134-138),  effective  February  16,  1924  (R.  128- 
134),  effective  January  12,  1928  (R.  93-102),  and  sup¬ 
plemental  agreement  of  February  1,  1933,  modifying 
the  schedule  effective  January  12,  1928  (R.  100-102), 
will  make  it  clear  that  the  yard  foremen,  yard  helpers 
and  switchtenders  were  designated  in  different  crafts. 
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For  example,  the  schedule  effective  January  12,  1928, 
contained  the  following  provision: 

“Article  43 — Yard  Service. 

Rate 

(All  Yards)  Overtime 


“Class  Per  day  Hourly  Rate 

Foremen .  $7.14  $1.34 

Helpers .  6.62  1.24 

Switch-tenders .  5.07  .95  ’  ’ 

(R.  100). 


Like  provisions  were  contained  in  each  of  the  other 
schedules,  and  clearly  establish  that  the  yard  service 
employees  were  designated  in  separate  and  distinct 
crafts.  In  none  of  the  schedules  is  there  a  craft  des¬ 
ignated  as  “yardmen”.  AYe  have  already  jDointed  out 
in  an  earlier  part  of  this  brief  that  in  posting  bulletins 
advertising  jobs  in  the  yards,  the  carrier  advertised 
jobs  for  the  separate  craft  of  yard  conductors,  and  for 
the  separate  craft  of  yard  brakemen.  (R.  103  and  148.) 
In  none  of  the  bulletins  were  jobs  advertised  for  any 
so-called  craft  of  “vardmen”. 

V 

Moreover ,  in  this  very  ease ,  the  B.  of  R.  T.,  on  No¬ 
vember  11,  1936,  filed  with  the  Board  authorizations 
signed  respectively  by  yard  conductors,  yard  brake- 
men  and  switchtenders.  In  signing  the  authorizations, 
the  yard  conductors  (foremen)  signed  in  the  column 
designated  for  the  craft  of  vard  conductors,  and  the 
yard  brakemen  (helpers)  and  switchtenders  signed  in 
another  column  designated  for  the  crafts  of  vard 
brakemen  (helpers)  and  switchtenders.  (R.  185-186.) 
\Ye  submit  that  this  is  eloquent  evidence  of  the  fact 
that  the  employees  themselves  recognized  and  demon¬ 
strated  the  separation  of  the  several  crafts.  In  addi- 
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tion,  the  resolution  adopted  by  the  B.  of  R.  T.  at  its 
convention,  held  on  June  4,  1935,  clearly  recognized 
that  yard  conductors  (foremen)  were  in  a  separate  and 
distinct  craft  from  the  other  employees  in  the  yards. 
The  resolution  instructed  the  President  of  the  B.  of  R. 
T.  to  take  such  steps  as  might  be  necessary  to  “abolish, 
in  so  far  as  possible,  any  distinction  or  separate  clas¬ 
sification”  of  the  employees  in  yard  service.  (R.  175.) 

VII. 

Custom  and  practice  in  the  railroad  industry. 

Under  subhead  (7)  “Custom  and  Practice  in  the 
Railroad  Industry”  (Appellees’  brief,  pp.  17-1S),  it  is 
argued,  “The  fact  that  yardmen  are  represented  by 
the  same  organization  does  not  in  and  of  itself  prove 
that  they  constitute  a  single  craft,  since  separate  crafts 
may  select  a  single  organization  to  represent  them.” 

We  submit  that  this  admission  destroys  the  force 
of  the  argument  of  counsel  for  appellees  that  the  mere 
matter  of  representation  is  at  least — some  evidence  of 
craft.  The  argument  of  counsel  for  appellees  under  this 
head  is  based  upon  the  agreements  listed  in  the  ex¬ 
hibit  entitled,  “Analysis  of  agreements  affecting  con¬ 
ductors,  trainmen  and  yardmen  on  all  Class  I  rail¬ 
roads.  (R.  229-231.)  We  submit  that  an  examination 
of  this  analysis  of  the  agreements,  and  the  excerpts 
from  typical  agreements  listed  thereon,  appearing  in 
the  record  (pp.  233-244)  will  demonstrate  that  neither 
the  analysis  of  the  agreements,  nor  the  excerpts  from 
the  typical  agreements,  afford  any  support  for  the  ar¬ 
gument  that  yard  conductors  (foremen),  yard  brake- 
men  (helpers)  and  switchtenders  constitute  a  single 
craft  of  so-called  “yardmen”.  For  example,  the  sched- 
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tiles  listed  in  Column  1  of  analysis  of  agreements  (R. 
229)  cover  conductors,  trainmen  and  yardmen,  so- 
called.  These  agreements  are  the  result  of  joint  move¬ 
ments  made  by  five  crafts,  that  is,  road  conductors, 
brakemen,  yard  conductors,  yard  helpers  and  switch- 
tenders,  and  in  the  numerous  schedules  listed  in  Col¬ 
umn  1  of  the  exhibit  (R.  229-231)  the  schedules  are  in 
some  instances  joint  schedules,  entered  into  by  sep¬ 
arate  organizations,  and  in  other  instances,  entered 
into  by  a  single  organization.  If  the  argument  made 
by  appellees,  that  because  numerous  schedules  were 
made  jointly  by  yard  conductors,  yard  helpers  and 
Switchtenders,  these  several  crafts  constitute  a  single 
craft  of  so-called  “yardmen,”  is  sound,  by  the  same 
token  it  may  be  argued  that  the  road  conductors  and 
trainmen  and  the  several  crafts  in  the  yard  should  be 
classified  as  one  craft.  Manifestly,  this  argument  falls 
of  its  own  weight. 

As  we  have  heretofore  pointed  out,  representation  is 
no  evidence  of  craft.  The  fact  that  road  conductors 
and  road  brakemen  may  select  the  B.  of  R.  T.  as  their 
representative  does  not  make  road  conductors  and  road 
brakemen  members  of  the  single  craft  of  brakemen. 
Likewise,  if  road  conductors  and  road  brakemen  se¬ 
lected  the  Order  of  Railway  Conductors  as  their  repre¬ 
sentative,  that  fact  would  not  make  road  conductors 
out  of  road  brakemen,  nor  in  either  event  would  the 
joining  of  the  two  crafts  in  the  selection  of  one  repre¬ 
sentative  make  a  new  craft  out  of  the  two  separate  and 
distinct  crafts. 

This  argument  applies  with  like  force  to  the  yard 
service  employees.  There  is  the  same  so-called  similar¬ 
ity  of  work  performed  by  the  road  conductor  and  the 
road  brakeman,  as  the  similarity  between  the  work  per- 
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formed  by  the  yard  conductor  and  the  yard  brakeman, 
that  is  to  say,  the  road  conductor  and  the  road  brake- 
man,  operating  a  train  from  one  station  to  another,  en¬ 
gage  in  doing  the  work  incident  thereto.  They  each  do 
separate  and  distinct  kinds  of  work,  but  there  is  a  gen¬ 
eral  similarity  in  the  work  performed,  in  that  they  are 
each  engaged  in  moving  a  train  from  point  to  point. 
Because  of  the  peculiar  conditions  existing  on  the  P.  & 
L.  E.,  in  that  all  of  the  225  miles  of  railroad,  with  the 
exception  of  only  one-half  mile,  are  within  the  yard 
limits  (R.  146),  it  is  obvious  that  “There  is  no  differ¬ 
ence  between  units  of  the  yard  crew  and  road  crew, 
particularly  on  the  P.  &  L.  E.  due  to  the  fact  that  a 
road  conductor  and  road  crew  is  nothing  more  or  less 
than  a  traveling  yard  engine”.  (R.  205.) 

By  reason  of  this  unusual  condition  on  this  railroad, 
the  argument  respecting  the  crafts  on  the  road  is  pe¬ 
culiarly  applicable  to  the  crafts  in  the  yard.  In  Col¬ 
umn  3  of  the  analysis  of  agreements  (R.  229-231)  are 
listed  the  schedules  covering  conductors  and  trainmen 
in  road  service.  These  are  likewise  joint  schedules  in 
the  sense  hereinbefore  described.  In  the  great  ma¬ 
jority  of  instances,  in  making  the  contracts  the  em¬ 
ployees  were  represented  by  two  organizations,  and  in 
some  few  instances  by  one  organization.  Surely,  it 
cannot  be  successfully  contended  that  the  joint  move¬ 
ment  of  employees  in  road  service,  resulting  in  joint 
contracts,  could  bring  about  the  merger  of  the  separate 
craft  of  road  conductors  and  the  separate  craft  of  road 
trainmen  into  a  craft  to  be  designated  as  road  men. 
The  joint  contracts  were  signed  for  the  trainmen  by  the 
B.  of  R.  T.,  and  for  the  conductors  by  the  0.  R.  C.  In 
practically  all  of  the  schedules  listed  on  the  exhibit  (R. 
229-231 )  the  employees  are  designated  in  separate  and 


26 


distinct  crafts.  This  we  have  already  pointed  out  in 
detail  in  referring  to  the  schedules  entered  into  on 
the  P.  &  L.  E. 

In  conclusion  on  this  point,  we  repeat,  that  an  exam¬ 
ination  of  the  excerpts  from  the  typical  schedules  listed 
on  the  analysis  of  the  agreements  (R.  233-244)  will 
make  it  clear  that  although  the  schedules  may  have 
been  joint,  in  the  sense  that  they  were  covered  in  one 
agreement,  nevertheless,  that  they  are  several,  in  the 
sense  that  each  craft  is  designated  separately  and  each 
of  the  schedules  contained  rules  and  regulations  ap¬ 
plying  separately  to  each  of  the  individual  crafts. 

Under  this  head  it  is  argued  (Appellees’  brief,  p. 
18),  “In  any  event,  it  is  for  the  fact  finding  body,  the 
National  Mediation  Board,  to  make  its  choice  between 
such  conflicting  inferences  of  fact”.  In  support  of  this 
proposition,  the  cases  of  Federal  Trade  Commission  v. 
Pacific  States  Paper  Trade  Association,  273  U.  S.  52, 
63;  Federal  Trade  Commission  v.  Algoma  Lumber  Co., 
291  U.  S.  67,  73;  and  National  Labor  Relations  Board 
v.  Pennsylvania  Greyhound  Lines,  Inc.,  303  U.  S.  261, 
270,  are  cited.  An  examination  of  these  cases,  in  the 
light  of  the  applicable  statutes,  makes  it  clear,  we  sub¬ 
mit,  that  they  are  not  in  point  here.  For  the  conve¬ 
nience  of  the  Court  we  have  set  out  the  pertinent  por¬ 
tions  of  the  opinions  in  these  cases  as  follows: 

Federal  Trade  Commission  v.  Pacific  States  Paper 
Trade  Association,  273  U.  S.  52,  63  (1927) : 

The  Federal  Trade  Commission  made  an  order  re¬ 
quiring  respondents  to  cease  and  desist  from  certain 
methods  of  competition  in  interstate  commerce.  The 
respondents  appealed,  and  the  Circuit  Court  of  Ap¬ 
peals  set  aside  two  paragraphs  of  the  order.  The  Fed- 
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eral  Trade  Commission  was  granted  certiorari  as  to 
these  two  paragraphs. 

The  facts  were  stipulated  and  show  that  dealers  in 
paper  in  Seattle  and  Tacoma  have  a  local  association, 
as  do  also  Spokane,  Portland,  San  Francisco  and  Los 
Angeles,  respectively.  There  is  a  general  association 
comprising  most,  but  not  all  of  the  members  of  the  local 
associations.  Each  local  association  has  price  lists 
binding  upon  its  members  within  its  state,  and  sales  of 
paper  to  purchasers  within  the  state  by  any  member  at 
a  lower  price  than  that  listed  subjects  such  member  to 
a  heavy  fine.  No  association  has  any  requirement  that 
the  prices  listed  be  observed  outside  of  the  state,  al¬ 
though  the  lists  are  habitually  carried  and  used  bv  the 
salesmen  of  members  in  quoting  prices  and  making 
sales  outside  the  state. 

Mr.  Justice  Butler  (p.  60) : 

“The  commission  in  its  findings  substantially 
follows  the  stipulated  facts,  and  from  them  it 
draws  certain  inferences  or  conclusions.  Refer¬ 
ring  to  the  prices  fixed  by  the  local  associations, 
the  commission  said  the  habitual  carrying  and  use 
of  such  price  lists  by  member  jobbers  in  quoting 
prices  and  making  sales  outside  the  state,  have  a 
natural  tendency  to  and  do  limit  and  lessen  com¬ 
petition  therein,  and  the  result  of  such  practice  is 
fixed  and  uniform  prices  for  such  products  within 
such  territories.” 

Page  61: 

“Paragraph  (b)  of  the  Commission’s  order  is 
to  prevent  the  local  associations,  their  officers  and 
members,  separately  or  in  combination,  from  using 
any  price  list  fixed  by  agreement  between  whole¬ 
salers  in  soliciting  or  selling  in  interstate  com¬ 
merce,  and  from  making  and  distributing  any 
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such  price  list  intended  for  use  in  making  such 
sales.” 

The  Court  held  that  the  finding  of  the  commis¬ 
sion  was  supported  by  the  evidence,  and  the  infer¬ 
ences  to  be  drawn  therefrom  and  that  the  commis¬ 
sion’s  order  was  valid. 

Page  61: 

i  “The  language  specifically  relating  to  such  use 
of  the  agreed  prices  if  considered  alone  might  pos- 
!  siblv  be  deemed  insufficient.  But  the  commission 
is  not  confined  to  so  narrow  a  view  of  the  case. 
That  part  of  the  stipulation  properly  may  be  taken 
with  all  the  admitted  facts  and  the  inferences  le¬ 
gitimately  to  be  drawn  from  them.” 

Page  63: 

“The  weight  to  be  given  to  the  facts  and  cir¬ 
cumstances  admitted  as  well  as  the  inferences 
reasonably  to  be  drawn  from  them  is  for  the  com¬ 
mission.  Its  conclusion  that  the  habitual  use  of 
the  established  list  lessens  competition  and  fixes 
prices  in  interstate  territory  cannot  be  said  to  be 
without  sufficient  support.  Paragraph  (b)  does 
not  go  beyond  what  is  justified  by  the  findings.  It 
is  valid.” 

Federal  Trade  Commission  v.  Algoma  Lumber  Co., 
291  U.  S.  67,  73  (1934): 

Certiorari  to  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  to  review  a  judgment  annulling  orders  of  the 
Federal  Trade  Commission  to  cease  and  desist  from 
using  the  words  “California  white  pine”  to  describe 
products  of  the  species  pinus  ponderosa.  Reversed. 

Respondents  are  Pacific  Coast  lumber  companies 
which  sell  their  products  under  the  name  of  “Cali¬ 
fornia  white  pine”.  The  commission  after  lengthy 
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hearings  found  this  wood  to  be  a  member  of  the  yellow 
pine  family.  It  found  that  purchasers  were  misled 
into  believing  it  to  be  white  pine  and  issued  a  cease  and 
desist  order. 

Mr.  Justice  Cardozo  (p.  73) : 

“  ‘The  findings  of  the  Commission  as  to  facts, 
if  supported  by  testimony,  shall  be  conclusive’. 
U.  S.  C.  title  15,  Sec.  45.  The  Court  of  Appeals, 
though  professing  adherence  to  this  mandate,  hon¬ 
ored  it,  we  think,  with  lip  service  only.  In  form 
the  court  determined  that  the  finding  of  unfair 
competition  had  no  support  whatever.  In  fact 
what  the  court  did  was  to  make  its  own  appraisal 
of  the  testimony,  picking  and  choosing  for  itself 
among  uncertain  and  conflicting  inferences.  Stat¬ 
ute  and  decision  (Federal  Trade  Commission  v. 
Pacific  States  Paper  Trade  Asso.  273  U.  S.  52,  61, 
63,  71  L.  ed.  534,  537,  538)  forbid  that  exercise  of 
power.  ’  ’ 

National  Labor  Relations  Board  v.  Pennsylvania 
Greyhound  Lines ,  Inc.,  303  U.  S.  261,  270  (1938) : 

Respondents  are  employers  of  employees  working  in 
the  Pittsburgh  Garage  of  the  Pennsylvania  Co.  The 
Amalgamated  Association  of  Street,  Electric  Railway 
and  Motor  Coach  Employees  filed  charges  with  the  Na¬ 
tional  Labor  Relations  Board  which  issued  a  complaint 
against  respondents  charging  unfair  labor  practices. 
After  notice  and  hearing,  the  Board  found  that  respon¬ 
dents  had  engaged  in  unfair  labor  practices  by  inter¬ 
fering  with,  restraining,  and  coercing  employees  in  the 
exercise  of  their  rights,  in  that  they  had  dominated 
and  interfered  with  the  formation  and  administration 
of  a  labor  organization  of  their  employees,  Employees 
Association  of  the  Pennsylvania  Greyhound  Lines, 
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Inc.,  and  had  contributed  financial  and  other  support  to 
it.  The  Board  ordered  that  respondents  cease  each 
of  the  specified  unfair  labor  practices  and  further  that 
they  withdraw  recognition  from  the  Employees  Asso¬ 
ciation  as  bargaining  agent.  On  petition  to  the  Circuit 
Court  of  Appeals  to  enforce  the  order,  the  Court  struck 
from  it  all  requirement  that  respondents  withdraw  rec¬ 
ognition  of  the  Employees  Association.  The  Board 
sought  and  was  granted  certiorari  on  this  point.  Re¬ 
versed. 

Mr.  Justice  Stone  (p.  270) : 

“Section  10  (e)  declares  that  the  Board’s  find¬ 
ings  of  fact  ‘if  supported  by  evidence,  shall  be 
conclusive’.  Whether  the  continued  recognition 
of  the  Employees  Association  by  respondents 
'  would  in  itself  be  a  continuing  obstacle  to  the  ex¬ 
ercise  of  the  employees’  right  of  self-organization 
and  to  bargain  collectively  through  representa¬ 
tives  of  their  own  choosing,  is  an  inference  of  fact 
to  be  drawn  by  the  Board  from  the  evidence  re¬ 
viewed  in  its  subsidiary  findings.  See  Swayne  & 
Hovt  v.  United  States,  300  U.  S.  297,  81  L.  ed. 
659.” 


Page  271: 

“In  view  of  all  the  circumstances  the  Board 
could  have  thought  that  continued  recognition  of 
the  Association  would  serve  as  a  means  of  thwart¬ 
ing  the  policy  of  collective  bargaining  by  enabling 
the  employer  to  induce  adherence  of  employees  to 
the  Association  in  the  mistaken  belief  that  it  was 
truly  representative  and  afforded  an  agency  for 
collective  bargaining,  and  thus  to  prevent  self -or¬ 
ganization.  The  inferences  to  be  drawn  were  for 
the  Board  and  not  the  courts.  Swayne  &  Hoyt  v. 
United  States,  supra.  There  was  ample  basis  for 
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its  conclusion  that  withdrawal  of  recognition  of 
the  Association  by  respondents,  accompanied  by 
suitable  publicity,  was  an  appropriate  way  to  give 
effect  to  the  policy  of  the  Act.” 

Counsel  for  appellees  (brief,  p.  18,  footnote  14) 
quote  the  testimony  of  S.  R.  Harvey,  Assistant  Presi¬ 
dent,  B.  of  R.  T.  (R.  199),  ‘‘Yardmen  have  always 
grouped  themselves  together  for  the  purpose  of  col¬ 
lective  bargaining  no  matter  whether  they  are  under 
the  representation  of  our  organization  or  the  switch¬ 
men’s  union.  They  have  never  permitted  themselves 
to  be  separated”,  and  it  is  argued  by  counsel  that, 
“This  statement,  which  stands  uncontradicted,  is  the 
onlv  oral  testimony  in  the  record  as  to  the  customarv 
grouping  of  yardmen”. 

From  this  argument  it  would  appear  that  this  state¬ 
ment,  in  large  part  at  least,  is  the  basis  of  the  argument 
of  counsel  for  appellees  that  the  finding  of  the  Board 
is  supported  by  substantial  evidence.  It  will  be  noticed 
that  the  witness  does  not  testifv  that  the  vard  con- 

i  * 

ductors,  yard  brakemen  and  switchtenders  in  yard  ser¬ 
vice  constitute  a  single  craft  known  as  “yardmen”.  He 
merely  testifies  that  the  yardmen  have  grouped  them¬ 
selves  together  for  the  purpose  of  collective  bargain¬ 
ing,  and  by  the  use  of  the  words,  “whether  they  are 
under  the  representation  of  our  organization  or  the 
switchmen’s  union”,  he  manifestly  shows  that  he  was 
speaking  only  of  representation. 

What  he  testified  to  is  equivalent  to  having  said,  for 
example,  that  “the  yard  service  employees  have  been 
represented  by  either  the  B.  of  R.  T.  or  the  switchmen’s 
union,  and  in  such  representation  they  have  been 
jointly  represented”.  The  language,  “Yardmen  have 
always  grouped  themselves  together  for  the  purpose  of 
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collective  bargaining”,  is  entirely  consistent  with  the 
interpretation  that  “the  separate  crafts  constituting 
yard  service  employees  have  always  grouped  them¬ 
selves  together  for  the  purpose  of  collective  bargain¬ 
ing”.  There  is  nothing  in  the  testimony  of  this  witness 
to  indicate  that  there  has  been  any  abandonment  of 
craft  lines. 

As  hereinbefore  stated,  counsel  for  appellees  (brief, 
p.  IS,  footnote  14),  argue  that  the  above  quotation  from 
the  testimonv  of  the  witness  Harvev,  “which  stands 
uncontradicted,  is  the  onlv  oral  testimonv  in  the  record 
ais  to  the  customary  grouping  of  yardmen.” 

Accepting  for  the  purpose  of  argument,  the  con¬ 
tention  of  counsel  for  appellee  •  that  the  foregoing 
Quoted  portion  of  the  testimony  of  the  witness, 
Harvev,  is  the  onlv  oral  testimonv  in  the  record  as 
to  the  customary  grouping  of  yardmen,  yet  we 
maintain  that  this  testimony  does  not  constitute  sub¬ 
stantial  evidence  upon  which  to  base  the  findings  of  the 
Board,  and  the  Court  below.  This  is  particularly  true 
when  we  consider  the  whole  evidence  in  the  record, 

which  clearlv  contradicts  the  testimonv  of  the  witness 
»  * 

Harvey,  and  establishes  that  the  craft  of  yard  conduc¬ 
tors  is  a  separate  and  distinct  craft.  We  submit  that 
when  his  testimony  is  analyzed,  it  will  readily  be  seen 
that  it  certainly  does  not  rise  to  the  dignity  of  “sub¬ 
stantial  evidence”  to  support  the  findings  of  the  Board 
and  the  Court  below. 

Moreover,  at  page  199  of  the  record  the  witness, 
Harvey,  testified,  “It  is  true  that,  on  some  roads,  they 
may  have  a  separate  seniority  for  yard  foreman.”  We 
have  already  pointed  out  the  evidence  which  establishes 
that  yard  conductors  on  the  P.  &  L.  E.  do  have  a  sepa¬ 
rate  seniority  list.  As  we  have  stated  in  an  earlier  part 


of  this  brief,  an  analysis  of  the  testimony  of  the  wit- 
'  •  » 

ness,  Harvey,  will  demonstrate  that  he  was  unfamiliar 
with  the  conditions  on  the  P.  &  L.  E.,  and  that  his  gen¬ 
eral  statements  regarding  the  grouping  of  the  em¬ 
ployees,  affords  no  evidence  to  establish  that  the  find¬ 
ings  of  the  Board,  and  the  Court  below,  are  based  upon 
substantial  evidence. 

In  addition,  the  resolution  adopted  by  the  B.  of  R.  T. 
on  June  4,  1935  (R.  174-175),  wherein  they  sought  to 
abolish  the  separate  classification  of  yard  conductors 
and  to  discourage  the  extension  of  the  separate  senior¬ 
ity  rosters  of  yard  conductors,  and  the  authorizations 
which  were  deposited  with  the  Board  by  the  witness, 
Harvey  (R.  1S5-1S6),  are  diametrically  opposed  to  the 
testimony  of  the  witness,  Harvey,  and  clearly  outweigh 
his  testimony.  The  most  that  can  be  said  of  the  testi¬ 
mony  of  this  witness  is  that  it  mav  be  considered  as  a 
scintilla  of  evidence,  but  a  mere  scintilla  of  evidence  is 
not  sufficient  to  support  the  findings  of  the  Board,  and 
the  Court  below. 


VIII. 

Cleveland  Compact  and  Cooperative  Agreement. 

On  pages  18  and  19  of  appellees’  brief,  reference  is 
made  to  the  Cleveland  Compact  (R.  105-115)  and  to  the 
Cooperative  Agreement  (R.  115-120),  and  it  is  argued, 
“We  do  not  refer  to  these  agreements  as  showing  that 
yard  foremen  must  under  the  law  be  represented  by 
the  Brotherhood  of  Railroad  Trainmen,  for,  of  course, 
the  Railway  Labor  Act  does  not  favor  one  union  over 
another.  But  the  agreements  are  significant  as  show¬ 
ing  that  ‘for  many  years  in  the  past’  (R.  116)  the 
Order  of  Railway  Conductors  itself  recognized  that 
yard  foremen  were  to  be  grouped  with  other  yardmen 
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rather  than  with  road  conductors  for  purposes  of  col¬ 
lective  bargaining.” 

On  pages  113  and  114  of  Appellants’  main  brief,  we 
have  referred  to  the  pertinent  provisions  of  the  Cleve¬ 
land  Compact  and  the  Cooperative  Agreement,  which 
clearly  demonstrate  that  yard  conductors  are  a  sepa¬ 
rate  and  distinct  craft  from  other  employees  in  yard 
service. 

We  maintain  that  both  the  Cleveland  Compact  and 
the  Cooperative  Agreement  definitely  recognize  the 
craft  of  yard  conductors  (foremen)  as  distinct  from 
other  crafts  in  the  yard.  Neither  the  Cleveland  Com¬ 
pact,  nor  the  Cooperative  Agreement  contain  any  pro¬ 
visions  to  support  the  argument  that  yard  conductors 

are  in  a  so-called  craft  of  “yardmen”. 

• 

The  Cleveland  Compact  and  the  Cooperative  Agree¬ 
ment  are  entirely  and  exclusively  representation  agree¬ 
ments  between  two  rival  labor  unions,  and  do  not  afford 
any  evidence  that  the  findings  of  the  Board,  and  the 
Court  below,  are  supported  by  substantial  evidence. 

IX. 

Facts  upon  which  appellants  rely  do  prove  that  yard 
foremen  are  a  separate  craft. 

ruder  subhead,  “C.  The  facts  upon  which  appellants 
rely  do  not  prove  that  yard  foremen  are  a  separate 
craft”  (Appellees’  brief,  p.  -2),  it  is  argued,  “To  ap¬ 
pellants’  contention  that  the  Board  acted  arbitrarily 
and  without  substantial  evidence  to  support  its  decision 
in  this  case  we  respectfully  refer  the  Court  to  the 
Board’s  opinion  as  the  ‘best  evidence'  in  refutation.” 

Of  course,  it  goes  without  saying,  that  the  opinion 
of  the  Board  is  not  the  “best  evidence”.  In  fact,  it  is 
no  evidence  whatever.  The  evidence  must  be  gleaned 
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from  the  oral  testimony  of  the  witnesses,  and  the  docu¬ 
ments. 

Again,  on  page  22  of  Appellees’  brief,  it  is  argued, 
“Great  stress  is  laid  upon  the  fact  that  in  all  schedules 
and  agreements  and  seniority  rosters  each  occupation 
is  listed  under  its  own  name  (see,  e.  g.,  R.  100,  207,  234). 
But  appellants  ’  argument  proves  too  much.  Examina¬ 
tion  of  the  same  schedules  and  classifications  shows 
that  passenger  conductors,  assistant  conductors, 
through  and  way  freight  conductors  are  also  listed  in 
precisely  the  same  manner  as  separate  occupations, 
though  all  are  concededly  in  the  craft  of  road  con¬ 
ductors”. 

It  is  true  that  the  craft  of  road  conductors  is  made 
up  of  passenger  conductors,  way  freight  conductors 
and  conductors  engaged  in  other  road  operations,  but 
in  each  and  every  classification  these  employees  are 
classified  as  conductors — that  is  to  say,  they  represent 
a  definite,  particular,  type  of  work.  They  are  the  men 
in  charge,  occupying  a  supervisory  position,  and  are 
held  responsible  for  all  operations,  including  not  only 
their  own,  but  the  operations  of  their  helpers. 

Moreover,  in  addition  to  these  names,  so-called,  there 
is  in  the  record  a  definite  description  of  the  different 
kinds  of  work  performed  by  the  different  crafts.  We 
submit  that  the  reclassification  of  yard  conductors  as 
members  of  the  craft  of  so-called  “yardmen”  is  an 
effort  by  the  Board  to  determine  the  craft  by  the  ter¬ 
ritory  in  which  they  work,  rather  than  the  kind  of  work 
done  by  the  members  of  the  craft.  The  craft  of  “yard¬ 
men”,  so-called  by  the  Board,  is  made  up  primarily  on 
the  basis  of  the  territory  in  which  the  three  separate 
crafts  work.  Certainly,  it  cannot  successfullv  be  ar- 
gued  that  there  is  any  material  similarity  between  the 
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work  or  a  switchtender  and  the  work  of  a  yard  con¬ 
ductor,  who  is  the  representative  of  the  railroad,  re¬ 
ceives  his  orders  from  the  railroad  and  directs  the 
work  of  the  men  under  him. 

On  the  road,  a  man  promoted  to  the  craft  of  con¬ 
ductor  may  be  a  passenger  conductor,  a  freight  con¬ 
ductor,  a  mixed  train  conductor,  a  construction  train 
conductor,  or  any  one  of  the  other  classes  of  road  ser¬ 
vice  in  which  the  craft  of  conductors  work,  yet,  all 
the  time  this  man  is  a  member  of  the  craft  of  con¬ 
ductors,  not  only  because  lie  is  named  as  a  conductor, 
but  because  he  is  doing  the  work  of  a  conductor  on  each 
and  every  one  of  these  different  kinds  of  trains. 

X. 

Rights  on  the  road  and  in  the  yards  is  an  important 
factor  on  the  question  of  craft  separation. 

Under  subhead  (2)  “The  Possession  of  Rights  on 
the  Road  Does  Not  Show  that  Yardmen  Form  More 
Than  One  Craft”  (Appellees’  brief,  pp.  24-25),  it  is 
argued,  in  substance,  that  the  fact  that  on  the  P.  &  L.  E. 
men  have  rights  on  the  road  and  in  the  yards,  all  of 
the  employees  on  the  P.  &  L.  E.,  both  in  the  yard  and 
on  the  road,  should  be  combined  into  a  single  collective 
bargaining  unit.  This  solution  of  the  problem  is  sug¬ 
gested  and  recommended  by  the  Board  in  its  decision 
(R.  39,  40,  44). 

It  is  manifest  in  this  case  that  the  Board,  as  they 
have  definitely  expressed  themselves,  believe  that  all  of 
the  employees  on  the  P.  &  L.  E.,  both  in  the  yard  and 
on  the  road,  should  be  merged  into  one  craft  and  vote 
as  one  unit  for  collective  bargaining  purposes.  Under 
the  law,  of  course,  this  cannot  be  done  by  the  Board. 
This  suggestion  of  the  Board  emanates  from  its  desire 
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to  have  reduced  to  the  lowest  possible  number  the  crafts 
on  the  railroad  so  as  to  minimize  the  work  of  the  Board. 
However,  we  maintain  that  the  fact  that  the  employees 
on  the  P.  &  L.  E.  do  have  rights  on  the  road,  as  well  as 
in  the  yards,  is  an  important  fact  to  be  considered  in 
determining  whether  the  finding  of  the  Board  is  sup¬ 
ported  by  substantial  evidence.  Because  of  the  pe¬ 
culiar  situation  existing  on  the  P.  &  L.  E.,  it  is  all  the 
more  important  that  there  should  be  a  clear  cleavage 
between  the  separate  crafts  so  as  to  hold  inviolate  the 
right  of  the  majority  of  each  separate  craft  to  select 
its  own  representative. 

It  should  be  borne  in  mind  that  appellants  are  not 
seeking  to  have  yard  service  employees  split  into  a 
greater  number  of  crafts,  but  on  the  contrary,  are 
merely  seeking  to  maintain  the  craft  separation  which 
has  been  recognized  in  the  railroad  industry  down 
through  the  years,  and  particularly,  has  been  recog¬ 
nized  in  all  schedules  and  records  on  the  P.  &  L.  E. 


XI. 

The  evidence  shows  that  the  B.  of  R.  T.  has  clearly 
recognized  that  yard  conductors  form  a  separate 
craft. 

Under  subhead  (3)  “The  B.  R.  T.  Has  Not  Admitted 
That  Yard  Conductors  Form  a  Separate  Craft’’’  (Ap¬ 
pellees’  brief,  pp.  25-26),  it  is  sought  to  have  it  appear 
that  the  letter  of  R.  A.  Faulkner,  General  Chairman,  B. 
of  R.  T.,  to  M.  A.  Smith,  General  Manager,  P.  &  L.  E., 
dated  January  27,  1936,  quoted  in  part  on  page  98  of 
Appellants’  main  brief,  and  again,  on  page  113  thereof, 
is  not  an  admission  by  the  B.  of  R.  T.  that  yard  con¬ 
ductors  constitute  a  separate  craft.  In  this  connection 
it  is  significant  that  the  brief  of  appellees  makes  no 
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reference  to  the  resolution  adopted  by  the  B.  of  R.  T. 
on  June  4,  1935,  (R.  174-175)  which  clearly  recognizes 
the  separate  craft  of  yard  conductors,  and  instructs  its 
President  to  take  steps  to  abolish  this  separate  classi¬ 
fication.  Nor  is  any  reference  made  to  the  jurisdic¬ 
tional  decision  of  August  3,  1932  (R.  121-122),  wherein 
the  separate  craft  of  yard  conductors  in  open  yards  is 
recognized.  In  addition,  no  reference,  other  than  the 
comment  on  footnote  22  (Appellees’  brief,  p.  26),  is 
made  to  the  authorizations  filed  by  the  B.  of  R.  T.  with 
the  Board  on  November  11, 1936  (R.  185-186),  in  which 
the  yard  conductors  are  clearly  recognized  as  a  sepa¬ 
rate  craft. 

We  submit  that  these  documents  show,  not  only  that 
yard  conductors  were  recognized  by  the  B.  of  R.  T.  as 
a  separate  craft,  but  likewise  establish,  that  which  is 
more  important,  namely,  that  yard  conductors  were 
recognized  and  treated  as  a  separate  craft  among  the 
employees  engaged  in  yard  service. 

Under  subhead  (4)  '‘The  practice*  on  the  road  is  not 
controlling  in  the  yards”  (Appellees’  brief,  pp.  26-27), 
it  is  argued,  “Appellants’  claim  (br.,  p.  101)  that  there 
is  no  more  logic  and  reason  to  combine  yardmen  into 
one  craft  than  to  combine  roadmen;  they  argue  that 
since  railroad  conductors  and  brakemen  form  separate 
crafts,  the  same  should  be  true  in  the  yard.  But  the 
record  shows  that  yardmen  form  a  more  homogeneous 
unit  than  roadmen.” 

'  We  submit  that  there  is  no  evidence  in  the  case  to 
support  the  argument  that  the  yardmen  form  a  more 
homogeneous  unit  than  road  men.  The  witness,  John 
R.  Herring,  testified: 

“there  is  no  difference  between  the  road  men  work¬ 
ing  as  a  unit  and  the  yard  men  working  as  a  unit. 
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Witness  has  been  a  road  man  and  a  yard  man  for 
perhaps  thirty  years. 

“There  is  no  difference  between  units  of  the 
yard  crew  and  road  crew,  particularly  on  the  P.  & 
L.  E.  due  to  the  fact  that  a  road  conductor  and 
road  crew  is  nothing  more  or  less  than  a  traveling 
yard  engine.  They  have  practically  the  same  work 
to  do  when  they  go  to  a  yard.”  (R.  205;  Appel¬ 
lants’  main  brief,  p.  60). 

At  first  glance  it  may  seem  that  yard  service  em-* 
ployees  form  a  more  homogeneous  unit  than  road  ser¬ 
vice  employees,  merely  because  of  the  fact  that  yard 
service  employees  work  in  a  more  limited  territory. 
But  close  scrutiny  expels  such  first  impression.  For 
all  practical  purposes  the  work  on  the  road  and  the 
work  in  the  yards  is  similar  because  of  the  fact  that  on 
this  particular  railroad  practically  all  of  its  mileage  is 
within  yard  limits.  As  a  matter  of  fact,  the  road  con¬ 
ductor  and  the  road  brakemen,  together  with  the  engi¬ 
neer  and  fireman,  constitute  a  crew  which  performs  all 
of  the  operations  in  moving  a  train  from  one  station  to 
another,  in  picking  up  and  setting  out  cars  at  inter¬ 
vening  stations,  and  all  other  incidental  work  necessary 
to  move  a  train  from  one  station  to  another.  In  yard 
service,  the  yard  conductor  and  the  yard  brakemen,  to¬ 
gether  with  the  engineer  and  fireman,  are  engaged  in 
making  up  trains,  breaking  up  trains,  placing  cars  on 
transfer  tracks,  and  all  other  work  incident  to  the 
movement  of  cars  or  trains  in  the  yards.  An  examina¬ 
tion  of  the  record  will  clearly  demonstrate  that  the 
yard  service  employees  do  not  form  a  more  homo¬ 
geneous  unit  than  the  road  service  employees. 

The  practice  on  the  road,  relating  to  the  interchange¬ 
able  rights  enjoyed  by  the  employees  on  the  P.  &  L.  E. 
is  an  important  factor  to  be  considered  in  this  case.  As 
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we  have  already  pointed  out,  the  employees  have  the 

right  to  select  jobs  either  on  the  road  or  in  the  yard,  to 

which  thev  are  entitled  bv  virtue  of  their  seniority. 

•>  *  •> 

For  example,  a  man  may  be  working  on  the  road  ns  a 
freight  conductor,  doing  practically  the  same  kind  of 
work  as  that  done  by  the  yard  conductor  in  the  yard. 
During  the  time  he  is  working  on  the  road  he  is  a  mem¬ 
ber  of  the  craft  of  yard  conductors.  A  freight  brake- 
man  working  on  the  road  is  a  member  of  the  separate 
craft  of  trainmen.  If  the  freight  conductor  bids  in  a 
job  in  the  yard,  to  which  be  is  entitled  under  his  senior¬ 
ity,  and  goes  to  work  in  the  yard,  in  case  the  decision  of 
the  Board  is  upheld,  the  instant  this  man  goes  to  work 
in  the  yard  he  loses  his  identity  as  a  member  of  the 
craft  of  conductors  and  becomes  a  member  of  the  craft 
of  yardmen.  We  submit  that  such  a  result  deprives 
the  yard  conductor  of  his  rights  under  the  Railway 
Labor  Act. 

Again,  it  is  argued  (Appellees’  brief,  p.  27),  “In  any 
event,  even  if  the  situations  on  the  road  and  in  the 
yards  were  parallel  in  all  respects,  it  would  be  just  as 
logical  for  the  roadmen  to  be  consolidated  into  one  craft 
in  accordance  with  the  practice  in  the  yards  as  for  the 
1  yardmen  to  be  split  into  separate  crafts  in  accordance 
with  the  practice  on  the  road”. 

It  is  difficult  to  follow  this  line  of  argument.  Of 
course,  the  Board  is  without  power  or  authority  to 
merge  all  of  the  road  men  into  one  craft.  Moreover, 
in  this  case  appellants  are  not  seeking  to  have  yard 
service  employes  split  into  separate  crafts,  but  are 
merely  urging  that  the  separate  crafts  which  have  been 
recognized  by  long-established  practice,  should  be  main¬ 
tained. 
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In  footnote  23  (Appellees’  brief,  p.  27),  it  is  argued, 
“That  the  work  of  vard  foremen  more  eloselv  re- 
sembles  that  of  helpers  than  the  work  of  road  con¬ 
ductors  does  that  of  road  brakemen”,  and  in  support 
of  this  argument  there  is  quoted  a  portion  of  the  de¬ 
scription  of  the  work  of  the  yard  conductor  as  one  “in 
which  the  duties  of  incumbents  are  to  supervise  and 
assist  the  work  of  switchmen  and  helpers  in  yard 
switching  and  yard  work  train  service.”  (R.  212)  This 
quotation  is  a  portion  of  the  description  contained  in 
the  rules  for  reporting  information  on  railroad  em¬ 
ployees,  issued  by  the  United  States  Railroad  Labor 
Board.  The  full  description  appears  on  page  212  of 
the  record  as  follows: 

“Yard  Conductor  and  Yard  Foreman  Group 

Symbol  (TYC) 

“Distinctive  Class  of  Positions.  Symbol 

Yard  Conductor  or  Yard  Foreman  TYC-11 

“Description  of  Class: 

“The  above  class  includes  positions  in  which 
the  duties  of  incumbents  are  to  supervise  and  as¬ 
sist  the  work  of  switchmen  and  helpers  in  yard 
switching  and  yard  work  train  service,  includ¬ 
ing  supervision  of  the  breaking  up  and  making  up 
of  trains;  and  to  perform  related  work.”  (R.  212) 

When  the  phrase,  “and  assist  the  work  of  switch¬ 
men  and  helpers”  is  read  in  its  text,  it  is  clear  that  it 
is  not  subject  to  the  interpretation  sought  to  be  at¬ 
tributed  to  this  language  by  the  argument  of  counsel 
for  appellees.  From  the  description  it  is  plain  that 
the  yard  conductor  is  the  supervisor;  he  is  the  boss, 
the  man  who  is  responsible  for  the  operations  in  the 
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yard.  He  does  assist  by  assuming  entire  responsibil¬ 
ity,  not  only  for  his  own  work,  but  for  the  work  of  the 
yard  brakemen  and  the  switchtenders.  In  general, 
his  assistance  is  given  by  directing  the  men  under  him 
how  the  work  shall  be  done.  The  assistance  he  gives 
is  that  of  a  supervisor,  the  man  in  charge  of  the  work. 
It  can  hardlv  be  said  that  he  is  assisting  those  under 
his  supervision  in  the  ordinary  sense.  Primarily,  his 
position  is  that  of  superior,  and  on  occasions  it  is  nat¬ 
ural  that  he  may  assist  in  any  situation  that  might 
arise  in  connection  with  the  work. 

Under  the  subhead  (5)  “The  relative  importance  of 
history  and  logic ”  (Appellees’  brief,  p.  27-29),  it  is 
argued  (p.  28),  “Congress  meant  the  words  ‘craft  or 
class’  to  refer  to  the  bargaining  units  that  have  been 
voluntarilv  established  bv  railroad  emplovees”. 

We  agree  that  the  custom  and  practice  of  the  em¬ 
ployees  in  establishing  crafts  is  an  important  factor 
to  be  considered  in  this  case.  We  have  already  argued 
that  the  question  of  representation  is  not  determina¬ 
tive  of  craft.  We  maintain  that  the  historv  of  the 
custom  and  practice,  as  established  by  the  evidence 
in  the  record  in  this  case,  shows  that  yard  conductors 
on  the  P.  &  L.  E.,  have  been  recognized  as  constituting 
a  craft  separate  and  distinct  from  the  other  crafts  in 
yard  service.  Prior  to  the  enactment  of  the  June  21, 
1934  amendment  of  the  Railway  Labor  Act,  as  we 
have  already  pointed  out,  there  was  no  method  pro¬ 
vided  by  law  for  the  selection  of  a  representative  by  a 
majority  of  the  craft.  Moreover,  the  record  show’s 
that  as  soon  as  the  June  21,  1934  amendment  became 
■effective  the  members  of  the  craft  of  yard  conductors 
sought  to  avail  themselves  of  the  privileges  of  this 
Act  by  selecting  a  separate  representative  for  their 
separate  craft.  It  w’ould  appear  to  be  the  theory  of 
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counsel  for  appellees  that  the  so-called  craft  of  “yard¬ 
men,”  comprising  yard  conductors,  yard  brakemen  and 
switchtenders,  is  the  bargaining  unit.  We  have  al¬ 
ready  pointed  out  that  in  wage  movements  these  three 
separate  crafts  have  in  the  past  Engaged  in  joint 
action  for  increased  wages  and  improved  working  con¬ 
ditions,  but  that  such  action  does  not  break  down 
craft  distinctions.  Moreover,  the  evidence  shows  that 
road  conductors  and  road  brakemen  have  joined  in 
similar  combined  movements,  but  bv  so  doing,  thev 
have  not  been  merged  into  a  so-called  craft  of  road 
men.  Although  yard  conductors,  yard  brakemen  and 
switchtenders  have  engaged  in  joint  movements  for 
betterment  of  wages  and  working  conditions,  they  have 
not  bargained  for  wages  for  “yardmen”,  or  working 
conditions  for  “vardmen”,  but  have  bargained  for 
wages  and  working  conditions  for  the  craft  of  yard 
conductors,  the  craft  of  yard  brakemen  and  the  craft 
of  switchtenders,  just  as  in  the  combined  efforts  of 
road  conductors  and  road  brakemen,  roadmen  have 
bargained  for  increased  wages  for  the  craft  of  road 
conductors  and  increased  wages  for  the  craft  of  road 
brakemen. 

Again,  it  is  argued  (p.  28),  “Engineers  form  a  craft 
which  includes  the  men  who  operate  engines  in  both 
road  (passenger  and  freight)  and  yard  service”,  and 
under  footnote  26,  Cases  Nos.  R-403,  Atlanta,  Birming¬ 
ham  &  Coast  Railroad  Co.,  and  R-435,  Nevada  North¬ 
ern  Railway  Company,  before  the  National  Mediation 
Board,  are  cited.  It  is  difficult  to  see  how  these  cases 
before  the  Board  have  any  bearing  on  the  question 
here  presented.  For  example,  in  Case  No.  R-403,  At¬ 
lanta,  Birmingham  &  Coast  Railroad  Co.,  there  was 
a  dispute  as  to  representation  of  locomotive  engineers. 
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There  was  no  question  involved  as  to  craft  or  class. 
Case  Xo.  R-435,  Nevada  Northern  Railway  Company, 
involved  a  dispute  as  to  representation  of  engineers, 
firemen  and  hostlers.  The  case  did  not  involve  any 
question  of  craft  or  class. 

1  In  footnote  27  (Appellees'  brief,  p.  28),  Cases  Nos. 
R-595,  Atlanta  and  West  Point  Railroad,  and  R-187, 
Denver  and  Sail  Lake  Railway  Company,  before  the 
National  Mediation  Board,  are  cited.  It  is  likewise 
difficult  to  see  how  these  cases  have  any  bearing  upon 
the  question  here  presented.  For  example,  in  Case 
No.  R-595,  Atlanta  and  West  Point  Railroad,  there  was 
involved  a  dispute  as  to  representation  of  locomotive 
firemen,  hostlers  and  hostler  helpers.  The  case  did 
hot  involve  any  question  of  craft  distinction.  In  Case 
No.  R-187,  Denver  and  Salt  Lake  Railway  Company, 
there  was  likewise  involved  a  dispute  as  to  represen¬ 
tation  of  firemen,  hostlers  and  hostler  helpers.  In  this 
case  there  was  no  dispute  as  to  craft  distinction.  The 
only  real  dispute  in  the  case  related  to  the  question 
of  voting  furloughed  firemen,  and  men  who  were  work¬ 
ing  as  clam  shell  operators. 

On  page  29  of  Appellees’  brief,  reference  is  made  to 
the  several  crafts  in  the  shops,  and  under  footnote  28, 
Case  No.  R-319.  Wabash  Railway  Company,  is  cited. 
This  case  involved  a  dispute  as  to  representation  of 
various  crafts  of  shop  employees.  For  the  purpose  of 
holding  an  election,  the  Board  grouped  the  shop  em¬ 
ployees  in  the  following  crafts:  (1)  Machinists; 
(2)  Boilermakers;  (3)  Blacksmiths;  (4)  Sheet  Metal 
Workers;  (5)  Electrical  Workers;  (6)  Carmen  (in¬ 
cluding  Coach  Cleaners) ;  (7)  Power  House  Employees 
and  Railway  Shop  Laborers.  In  Case  No.  R-347, 
Georgia  Railroad,  the  shop  employees  were  grouped 
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in  similar  crafts.  It  is  difficult  to  see  how  either  of 
these  cases  lends  any  support  to  the  argument  of  ap¬ 
pellees. 

It  is  to  be  observed  that  the  shop  men  were  divided 
into  different  crafts,  dependent  upon  the  kind  of  work 
in  which  they  were  engaged.  It  is  a  matter  of  com¬ 
mon  knowledge  that  shop  men  engage  in  joint  move¬ 
ments  for  betterment  of  wages  and  working  condi¬ 
tions.  It  surely  cannot  successfully  be  contended  that 
by  so  doing,  the  shop  men  become  merged  into  one 
craft  to  be  known  as  “shopmen”.  Whenever  shop 
men  undertake  to  exert  their  economic  strength  it  in¬ 
variably  results  in  a  threat  of  strike  of  the  shop  men. 
There  is  never  any  strike  of  boilermakers  or  of  elec¬ 
tricians,  but  it  is  a  strike  of  shopmen.  Although 
the  shop  men  engage  in  joint  movements,  never¬ 
theless,  the  craft  identity  in  the  shops  is  preserved, 
just  as  the  craft  identity  of  the  yard  conductors 
engaged  in  yard  service  should  be  preserved  in 
the  instant  case.  Shop  men  are  engaged  in  a  common 
enterprise,  usually  working  in  the  same  territory,  just 
as  yard  conductors,  yard  brakemen  and  switchtenders 
are  engaged  in  a  common  enterprise,  usually  conducted 
in  the  same  territory.  This  being  the  case,  there  is 
no  more  justification  for  merging  yard  conductors  in 
a  craft  of  yard  men  than  there  would  be  for  merging 
the  various  crafts  working  in  the  shops  in  a  so-called 
craft  of  “shopmen”. 

Again,  it  is  argued  (Appellees’  brief,  p.  29),  “Con¬ 
gress  clearly  did  not  intend  that  the  Board  attempt  to 
unscramble  the  prevailing  grouping  of  employees  for 
collective  bargaining  purposes”. 

With  this  we  agree.  Neither  did  Congress  intend 
that  the  Board  should  scramble  well-defined  crafts  into 
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a  new  craft  for  purposes  of  convenience  of  the  Board. 
The  prime  purpose  of  the  Railway  Labor  Act  is  that 
each  craft  shall  be  permitted  to  select  by  secret  ballot, 
without  interference  from  any  source,  its  own  repre¬ 
sentative  for  collective  bargaining  purposes.  It  is 
true  that  the  Board  is  to  give  consideration  to  what 
has  been  done  by  the  individual  employees  of  the  rail¬ 
roads  in  the  matter  of  joining  themselves  together  for 
collective  bargaining  purposes.  This  does  not  mean 
that  because  several  different  crafts  have  joined  in 
wage  movements,  that  by  so  doing,  the  separate  crafts 
have  lost  their  distinctive  identity. 

Under  the  heading,  “D.  The  Board’s  decision  should 
not  be  set  side”  (Appellees’  brief,  p.  30),  it  is  argued, 
“In  this  case  the  most  that  can  be  said  for  appellants’ 
position  is  that  there  are  some  facts  in  the  record  which 
might  support  a  conclusion  that  yardmen  are  not  a 
single  craft.  As  has  been  demonstrated,  however,  su¬ 
pra,  pp.  22-27,  none  of  those  facts  compel  such  a  con¬ 
clusion.  And  the  record  contains  other  facts  entitled 
to  greater  weight  which  support  the  Board’s  decision.” 

As  we  have  already  pointed  out  in  an  earlier  part  of 
this  brief,  the  sole  question  here  presented  is  whether 
the  findings  of  fact  and  conclusions  of  the  Board,  and 
of  the  Court  below,  are  based  upon  substantial  evi¬ 
dence.  The  question  whether  there  is  substantial  evi¬ 
dence  to  support  the  findings,  as  we  have  likewise 
pointed  out  in  an  earlier  part  of  this  brief,  is  a  question 
of  law,  and  it  is  the  duty  of  this  Court  to  search  the 
record  in  the  determination  of  this  question.  We  feel 
that  we  have  already  demonstrated  that  the  findings 
and  conclusions  of  the  Board,  and  of  the  Court  below, 
are  not  supported  by  substantial  evidence,  and  the 
judgment  of  the  Court  below  should  be  reversed. 
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Again,  it  is  argued  (Appellees ’  brief,  p.  30),  “It  is 
not  the  court’s  function  to  draw  factual  inferences 
from  the  testimony  before  the  Board  or  to  evaluate  the 
evidence.  The  weight  to  be  given  to  each  fact  is  a  ques¬ 
tion  of  judgment  which  falls  primarily  within  the  prov¬ 
ince  of  the  administrative  body  charged  by  law  with 
deciding  the  queston.  ”  Then  follows  this  quotation : 

“The  judicial  function  is  exhausted  when  there 
is  found  to  be  a  rational  basis  for  the  conclusions 
approved  by  the  administrative  body.” 

In  support  of  this  the  cases  of  Rochester  Telephone 
Corp.  v.  United  States ,  307  U.  S.  125,  146  and  Missis¬ 
sippi  V alley  Barge  Line  Co.  v.  United  States ,  292  U.  S. 
282,  286-287,  are  cited.  "VVe  submit  that  these  cases  are 
not  controlling  here. 

In  Rochester  Telephone  Corporation  v.  United 
States ,  307  U.  S.  125, 146  (1939)  the  Federal  Communi¬ 
cations  Commission  passed  certain  orders,  binding 
upon  all  companies  within  its  jurisdiction,  requiring 
the  filing  of  various  data.  The  Rochester  Telephone 
Co.  failed  to  comply.  The  Commission  ordered  the 
company  to  show  cause  why  it  should  not  comply.  The 
company  appeared  specially  and  contended  that  it  was 
exempt  under  Section  2  (b)  of  the  Communications 
Act  of  1934,  which  provides  that  the  commission  shall 
not  have  jurisdiction  over  any  carrier  “engaged  in 
interstate  or  foreign  communication  solely  through 
physical  connection  with  the  facilities  of  another  car¬ 
rier  not  directly  or  indirectly  controlling  or  controlled 
by,  or  under  direct  or  indirect  common  control  with, 
such  carrier”.  After  hearing  evidence  on  the  question 
of  control  of  the  Rochester  Company  by  the  New  York 
Telephone  Co.  (with  which  it  has  physical  connection) 
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the  commission  ruled  that  the  Rochester  Company  was 
controlled  by  the  New  York  Company  and  subject  to 
the  orders.  The  Rochester  Company  filed  a  bill  in  the 
District  Court  for  the  western  division  of  New  York 
to  review  the  order  of  the  commission.  The  District 
Court  dismissed  the  bill  on  its  merits  and  the  Rochester 
Company  appealed.  Affirmed. 

A  summary  of  the  facts  adduced  at  the  hearing  be¬ 
fore  the  commission  appears  at  page  144: 

Mr.  Justice  Frankfurter  (p.  144): 

“Prior  to  1920  an  independent  telephone  com¬ 
pany  and  the  New  York  (which  was  part  of  the 
Bell  system)  were  competitors  in  Rochester.  As 
part  of  an  endeavor  to  meet  an  arrangement  which 
the  Bell  system  had,  in  1913,  made  with  the  De¬ 
partment  of  Justice,  the  details  of  which  need  not 
here  be  recited,  the  Rochester  was  formed  to  con¬ 
solidate  the  two  previously  competing  enterprises. 
The  property  of  the  independent  was  paid  for  by 
bonds  of  the  Rochester,  and  the  property  of  the 
New  York  by  preferred  stock,  later  designated  as 
second  preferred,  of  which  the  New  York  had  the 
entire  issue,  4S,140  shares  at  $100  par.  The  Roch¬ 
ester  issued  1000  shares  of  common  stock,  at  $100 
par,  of  which  the  New  York  purchased  335  shares. 
The  New  York  also  paid  the  officers  of  the  inde¬ 
pendent  company  $70,000  for  their  services  in  con¬ 
summating  the  consolidation,  but  $66,500  of  this 
amount  was  to  be  used  in  purchasing  the  remain¬ 
ing  665  shares  of  common  stock  for  deposit  in  a 
voting  trust.  Other  outstanding  securities  of  the 
Rochester,  first  preferred  stock  and  bonds,  neither 
of  which  had  anv  voting  rights,  were  held  bv  the 
public*.  There  were  complicated  limitations  upon 
the  voting  rights  of  the  second  preferred  stock¬ 
holders,  but  the  dominating  circumstances  touch¬ 
ing  voting  rights  were  that  in  major  matters  no 
vote  of  stockholders  could  be  effective  unless  con- 
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curred  in  by  eighty  per  eent  of  the  common  stock 
and  that  the  Executive  Committee  and  the  Board 
of  Directors  were  elected  by  cumulative  voting  of 
the  common  stock,  thereby  assuring  New  York  five 
out  of  fifteen  members  of  the  Board  of  Directors 
and  two  members  in  an  Executive  Committee  of 
five. 

“Putting  all  these  factors  in  the  context  of  the 
circumstances  under  which  the  Rochester  came  in¬ 
to  being,  the  manner  in  which  it  was  financed,  the 
operation  of  the  voting  trust,  and  the  stake  of  the 
New  York  in  the  Rochester,  the  Commission,  after 
full  hearing  and  due  consideration,  concluded  that 

‘the  New  York  Company,  through  stock  own¬ 
ership,  is  the  dominant  financial  factor  in  the 
respondent  company  and  also,  that  this,  taken 
together  with  their  contractual  arrangements 
and  other  pertinent  facts  and  circumstances  ap¬ 
pearing  in  the  record,  unquestionably  gives  the 
New  York  Company  power  to  control  the  func¬ 
tions  of  the  Rochester  Telephone  Corporation’. 

“The  record  amply  justified  the  Communica¬ 
tions  Commission  in  making  such  findings.  In¬ 
vesting  the  Commission  with  the  duty  of  ascertain¬ 
ing  ‘control’  of  one  company  by  another,  Congress 
did  not  imply  artificial  tests  of  control.  This  is 
an  issue  of  fact  to  be  determined  by  the  special 
circumstances  of  each  case.  So  long  as  there  is 
warrant  in  the  record  for  the  judgment  of  the 
expert  body  it  must  stand. 

“The  suggestion  that  the  refusal  to  regard  the 
New  York  ownership  of  only  one-third  of  the  com¬ 
mon  stock  of  the  Rochester  as  conclusive  of  the 
former’s  lack  of  control  of  the  latter  should  in¬ 
validate  the  Commission's  finding,  disregards  ac¬ 
tualities  in  such  intercorporate  relations.  Having 
found  that  the  record  permitted  the  Commission 
to  draw  the  conclusion  that  it  did,  a  court  travels 
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beyond  its  province  to  express  concurrence  there¬ 
with  as  an  original  question.  ‘The  judicial  func¬ 
tion  is  exhausted  when  there  is  found  to  be  a  ra¬ 
tional  basis  for  the  conclusions  approved  by  the 
administrative  body/  (Citations.) 

i  In  Mississippi  Valley  Barge  Line  Co.  v.  United 
States ,  292  U.  S.  282,  286-7  (1934),  certain  railroads 
filed  with  the  I.  C.  C.  proposed  schedules  of  reduced 
rates  on  sugar  from  Xew  Orleans  to  northern  points. 
The  aim  was  to  meet  the  competition  of  carriers  by 
i water.  Appellant,  and  other  carriers  by  water,  tiled 
protests,  and  the  I.  C.  C.  proceeded  to  an  investigation, 
with  full  hearing  to  the  parties  in  interest,  with  testi¬ 
mony  and  argument.  The  Commission  found  by  its 
report  that  the  railroads  had  justified  the  proposed 
rates  with  a  60,000  pound  per  car  minimum,  but  that 
the  rates  for  an  80,000  pound  per  car  minimum  should 
be  4  cents  higher.  The  rail  carriers  accepted  this  pro¬ 
posal  and  an  amended  order  of  the  commission  ap¬ 
proved  the  schedules  so  revised.  The  Mississippi  Val¬ 
ley  Barge  Line  Co.  filed  a  bill  in  the  District  Court  to 
! enjoin  and  set  aside  the  order  of  the  Commission.  The 
rail  carriers  were  allowed  to  intervene.  None  of  the 
evidence  received  by  the  Commission  was  placed  before 
the  Court.  All  that  the  Court  had  was  the  report  and 
order  of  the  Commission  and  a  group  of  affidavits  by 
complainant's  officers  to  the  effect  that  the  water  car¬ 
riers  would  be  unable  to  compete  with  the  rail  carriers 
if  the  schedules  were  to  stand  approved.  The  Court 
dismissed  the  bill,  holding  that  the  findings  of  the  re¬ 
port  were  conclusive  as  to  the  facts,  and  were  sufficient 
on  their  face  to  uphold  the  lowered  rates.  Complain¬ 
ant  appealed.  Affirmed. 

Mr.  Justice  Cardozo  (p.  286) : 
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“The  settled  rule  is  that  the  findings  of  the 
Commission  may  not  be  assailed  upon  appeal  in 
the  absence  of  the  evidence  upon  which  they  were 
made.  (Citations.)  The  appellant  did  not  free 
itself  of  this  restriction  by  submitting  additional 
evidence  in  the  form  of  affidavits  by  its  officers. 
For  all  that  we  can  know,  the  evidence  received 
by  the  Commission  overbore  these  affidavits  or 
stripped  them  of  significance.  The  findings  in  the 
report  being  thus  accepted  as  true,  there  is  left 
only  the  inquiry  whether  they  give  support  to  the 
conclusion.  Quite  manifestly  they  do.  The  struc¬ 
ture  of  a  rate  schedule  calls  in  peculiar  measure 
for  the  use  of  that  enlightened  judgment  which  the 
Commission  by  training  and  experience  is  quali¬ 
fied  to  form.  Florida  v.  United  States,  April  2, 
1934,  292  U.  S.  1,  ante,  1077,  54  S.  Ct.  603.  It  is 
not  the  province  of  a  court  to  absorb  this  function 
to  itself.  (Citations.)  The  judicial  function  is 
exhausted  when  there  is  found  to  be  a  rational 
basis  for  the  conclusions  approved  by  the  admin¬ 
istrative  body.” 

As  we  have  already  pointed  out,  the  question  here 
presented  is  whether  the  findings  and  conclusions  of 
the  Board,  and  the  Court  below,  are  supported  by  sub¬ 
stantial  evidence.  It  is  the  duty  of  the  Court  to  search 
the  record  in  order  to  determine  whether  the  findings 
are  supported  by  substantial  evidence.  Consolidated 
Edison  Co.  v.  National  Labor  Relations  Board ,  supra; 
National  Labor  Relations  Board,  v.  Columbian  Enamel¬ 
ing  and  Stamping  Company,  supra. 

Under  footnote  31  (Appellees’  brief,  p.  30),  it  is 
argued,  “Absence  of  substantial  evidence  in  support 
of  a  decision  for  the  B.  R.  T.  would  not  justify  a  ruling 
for  the  0.  R.  C.  unless  the  evidence  in  favor  of  the  lat¬ 
ter  organization  outweighed  that  supporting  the 
Board’s  decision.  If,  in  such  an  adversary  proceeding, 
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the  Board’s  decision  is  supported  by  the  weight  of  the 
evidence,  it  would  be  reasonable  and  lawful  and  should 
be  sustained  regardless  of  whether  such  evidence  may 
be  deemed  substantial.” 

This  argument  of  counsel  for  appellees  is  without 
support  in  the  decided  cases.  If  the  Board's  finding  is 
not  supported  by  substantial  evidence,  it  necessarily 
follows  that  the  judgment  of  the  Court  below  should 
be  reversed.  In  determining  the  question  whether  the 
findings  are  supported  by  substantial  evidence  the 
standard  which  must  be  applied,  is  that  announced  by 
the  Supreme  Court  in  the  cases  of  Consolidated  Edi¬ 
son  Co.  v.  National  Labor  Relations  Board,  supra,  and 
National  Labor  Relations  Board  v.  Columbian  Enamel¬ 
ing  and  Stamping  Company,  supra. 

Since  the  evidence  establishes  that  the  findings  of 
the  Board,  and  the  Court  below,  are  not  supported  by 
substantial  evidence,  the  judgment  of  the  Court  below 
should  be  reversed. 


CONCLUSION. 

In  conclusion,  it  is  respectfully  submitted  that,  when 
the  argument  of  counsel  for  appellees  has  been  an¬ 
alyzed  and  considered,  it  will  readily  be  seen  that  it 
is  far  short  of  convincing  that  the  findings  and  con¬ 
clusions  of  the  Board,  and  of  the  Court  below,  are  sup¬ 
ported  by  substantial  evidence. 

Respectfully  submitted, 

Geo.  P.  Hoover, 

John  M.  Grimm, 

Attorneys  for  Appellants. 
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